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FRANK RANDALL NYE, 

called A8 a wftnesR on behalf of the Resonndent. hav-

in~ been fi~st duly swo~n. testified u~on his oath 

as follows, to-wit: 

K!Aril!!!!Q! 
' 

BY >.fR, MITCHELL: 

Q State your name for the ~ecord. ~lease, sir. 

A Frank Randall Nye, Junior. 

Q Mr. Nye, your emoloyment o~ occupation, ~lease, 

st~. 

A I am an attorney. 

Q And how lon~ have you been an attorney, Mr. Nye? 

A Since 1950 or 51. 

Q All rf.Jrht. were you Heensed i.n 1950? 

A Yes, sir. I believe it was 1950. 

Q And where do you reside , ple~se, sir? 

A In Rio Grande City. Texas; 

Q And how lonJr have you re!'li.ded i.n Rio Grande City? 

A Since 1951. 

Q You are duly licensed? 

A Yel!l. sf.r. 
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Q By the Stat~ of Texas? 

2 A That f~ correct. 

3 Q And have you ever held a ~osition, an official 

nosttion, Mr. Nye, and if so, tell us when and 

s the nosttion itself. 

6 A All ri~ht, t was county attorney in Starr County, 

7 Texas, from 1953, I believe. until 196~ and then 

8 in 1968 t was county jud~e of Starr County for 

9 about a year and then when the 229th Judicial 

10 District Court was created. twas a~~otnted the 

ll district attorney and t servE-d until January the 

12 lOth. 1974, in that nostt1on. 

13 Q What other court --

14 MR. MITCHELL: Strike that. 

15 Q Was there another court that ~redated the 229th 

16 t>•M_ch that Starr County was a ~art of. Mr. Nye? 

17 A Yes, sir, the 79th District Court. 

18 Q And it was presided over by whom? 

19 A 'By the Honorable Woodrow W. Lau~hlfn. 

20 Q Mr. Nye -- dtd you -· 

21 A Prior to that there were some other jud~es as 

well. 

~- Q I'm sorry, I didn't mean to interrupt you. 

24 A That ts "erfectly all riJ;!;ht. 

~ Q Were you finished with your answer? 
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A YPI'I, str. 

2 Q You have been AUbpo~naed to teAttfy today and I 

3' 
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wfll -- I don't believe I havP ever talked to you 

about what you were called to t~l'ltffy about. I 

will make thiA Atatement to you, as I stated to 

you here in the hearin~ room, this is a procedure 

which ts whi.ch involves Jud~e Number 5 des ip:• 

nated Jud~e Number 5 before the State Judicial 

Qu11lifi.cations Commfssfon. Judj!P Number 5 it•·can 

be revealed fs Jud~e 0. P. Carrillo, Jud~e of the 

229th Judicial District. Do you know JudRe 

Carrillo? 

13 A Yes , s t r , I do . 

14 Q When did you ff.rst become acquatntm with JudRe 

15 Carrillo?. 

16 A I ~uess around the early 50's, 1952 or 3, or some-

17 th{nj! like that. 

18 Q And at that time was Judp:e Carrillo a l'lcensed 

19 attorney at the time you first me.t him praeticinR 

20 law ln the South Texas area? 

21 ·A Y~s, I believe he was, 

22 Q All rt~ht, and hawyou known him contlnuously then 

23 

24 A That is correct, si.r.. 

as Q Now, the nature of that relati.onsh:lp -- fi.rs t, 

CHATHAM & ASSOClA TES 
. COURT FtE.POFI.TE.R·s.· 

717 ANTELOPE • GUARANTY BANK P~AZA 
CORPUS CHRISTl, TEXAS 18401 



---tt----------------------·no __ 

2 

3 

4 

. 5 

8 

' 
8 

9 

10 

11 

12 

13 

14 

15 

18 

1? 

18 

19 

21 

first let me break i.t down: Have you visited in 

his home, Is It a personal relationship involved? 

A Well, I know him as a friend, yPs. 

Q All ri~ht • 

A Over many years. 

Q How about a -- let me now move to professional, 

and I want to break that into two cate~ories if 

I mi~ht: Do you have a profpsstonal relationship 

bein~ one prior to the timP he became the jud~e? 

A Yes, I believe that as county attorney I had had 

occasion to visit wtth him about several matters 

while I held a similar position In Starr County, 

Texas. 

Q Jud~e Carrillo was -- you indicated by your answer 

county attorney at a given time? 

A Yes, !'d.r. 

Q In Duval County? 

A YPs, !'!ir. 

q Do you recall 8bout when that was, Mr. Nye? 

A ,o, sir, I do not. 

Q Did you have an occasion to visit with him and ~et 

to know him as a fellow attorney bein~ a member of 

thf' Bar? 

A Yf'S, sir. In that respect we would run across 

each other occasionally. 
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Q All rf~ht. 

2 A In the courtrooms. 

3 Q And that ac~uaintanceship, would lt -- state what 

would be the basts, would it be in terms of your 

s county attorney business and his county attorney 

8 business and would it include a busi.ness that was 

7 not state business, that is the law enforcement 

8 business? 

9 A Well, I think I would see him ~rimarily at law 

10 enforcement occasions and then occasionally as a 

11 -practtcin~ attorney I would see him in the court. 

12 Q Let me ask you --

13 A We were never on the same case or anythin~. I 

would 1ust see him as a member of the Bar in 

15 court. 

18 Q Did you -- was t~at relationship such that that 

17 is the personal knowledp:e you ~athered throup:h 

18 the years such that you became acquainted with 

19 Jud~H· Carrino as a oracti.c i.nJ!: attorney? 

A· That is correct. 

21 Q Ani! his methods and how he used himself and 

handled himself as a pract -fc:f.n,; lawyer? 

23 A Yes. 

24 Q Do you testify under oath that you have some 

25 oersonal knowled~e. 
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A YP!t. I do. 
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Q All right. Now, let me move, please, sir, to the 

knowledge you have, it is also professional, as a 

judge. Do you practice in Judge Carrillo's court? 

A 

Q 

A 

_Q 

Yes, sir. 

When were you there, Mr. Nye? 

I practiced from the inception of the court and 

practiced before Judge Luna, who was the judge 

who was first appointed and Judge Carrillo after 

he was elected. 

He was first elected to serve January, 1971, and 

that term ended December 31st, 1974. I believe 

the Certificate of Election was November 5th, 

1974, and he took office some time the 1st of 

January, 1975, does that serve _your present 

recollection as to when he was judge of the 229th 

Judicial District? 

A Yes, sir, that appears to be correct. 

Q What counties are in the 229th Judicial .District? 

A Duval, Starr and Jim Kogg Counties. 

Q You are a resident of Starr County? 

A Correct, sir. 

Q Does Judge Carrillo's court sit in Starr County? 

A Yea, sir. 

Q What city? 

A Rio Grande City. 
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25 A 

Have you gone before the judge in Rio Grande City, 

that is the 229th District Court? 

Yes, sir, on many occasions. 

Let's see if I can break that down. 

Have you also -- I believe you testified 

earlier you were district attorney of the same 

district for a period of time, and I will ask you 

whether or not, as district attorney, you had 

occasion to go into all counties comprising the 

229th Judicial District? 

Yes, sir, I did. 

Let me see if I can break it down further. 

I need for you to testify so the record stand~ 

complete as to your personal knowledge. 

Did you go before Judge Carrillo as a district 

attorney, to begin with? 

Yes, sir, on many occasions. 

Representing the State of Texas? 

Correct. 

Tell us whether or not you had an occasion to 

ap~ear before him in criminal cases with and 

without juries. 

Yes, I did. 

In both instances? 

Yes. 

CHATHAM & ASSOCIATES · 
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Q Without a jury and with a jury? 

A 

Q 

A 

Q 

A 

Yes, sir. 

May I ask you, please, to give us the duration 

and how long and how many eases, if you can give 

us some idea, Mr. Nye, that you had an occasion 

to represent the State of Texas before Judge 

Carrillo's court where he was presiding with o~ 

without juries? 

There were not many with juries. Most of the time 

we would get up to that point and there were pleas 

entered. I would say, I guess, a total of maybe 

fifty or perhaps even a hundred cases. I don't 

recall in numbers exactly, but throughout that 

period of time, the records would be the best 

evidence. 

Your testimony would be, or opinion would be, 

there were numerous occasions? 

Yes, sir, numerous. Well, we met, as a general 

rule, once a week in each county. In other words, 

we would have a session in Starr County one week 

and the next week we would have a session in 

this is criminal cases -- a session in Starr 

County and the next in Jim Hogg County and the 

following week in Duval County. Then the cou~t 

would have an open week for civil matters, so at 
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least once a month we would be in attendance 

before the court in each one of the three counties 

And you had, because of your duties as district 

attorney, and because you were an attorney 

practicing before him, would you testify you had 

a good basis to testify as to the nonworking or 

type of working judge he was? 

Absolutely. 

Had you been before Judge Carrillo where the 

State was not a party, in other words, a civil 

case? 

Yes, sir. 

Would those cases be where juries sat? 

Yes, sir, nonjury and jury cases. 

I will ask you, Mr. Nye, during the course of 

representing the State and the cases you have 

outlined and during the course of time you 

represented private litigants, have you been able 

to observe Judge Carrillo in his judicial 

capacity, that is, sitting in charge of the 

courtroom? 

Yes, sir. I have. 

I will ask you some questions about Judge 

Carrillo's relationship -- what kind of ship he 

ran and so forth. I would appreciate it if you 

CHATHAM & ASSOCIATES 
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'Would testify or give your opinion in these 

regards. 

Surely. 

Based on your personal knowledge, in both civil 

and criminal cases, what has been the judge's 

demeanor as regards his treatment of attorneys 

appearing before him. 

MR. ODAM: We would object to the 

relevancy of this question to the proceedings 

and as well the answer to it. 

THE MASTER: Of course, that is the 

problem of taking a witness out of turn. Thi 

witness is really in essence a rebuttal 

witness. I will have to reserve the ruling 

on that objection until I see what your case 

is. 

Would you remind me? 

MR. ODAM: Let me clarify for the Court 

the purpose of my objection. I refer the 

Court to the First Amended Notice. 

THE MASTERt I am well aware there are 

no specific allegations in the inability to 

run a courtroom; is that what you are about 

to say? 

MR. ODAM: Correct, Your Honor. 

--------~----------------------------------------------------------:--
CHATHAM & ASSOCIATES 
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THE MASTER: But encompassed within 

some of the allegations, there may be some 

evidence that might be rebutted by this sort 

of testimony . 

I do not think it is relevant 

specifically to any of the allegations 

contained in the Amended Notice of Formal 

Proceedings. There are some things that 

come in sort of in association with 

allegations that sometimes need rebutting. 

Your position is what, Mr. Mitchell? 

MR. MITCHELL: My position is, it is 

relevant. The preceding witness, Mr. Smith, 

testified it was a controlled court and the ,· 

allegations are complete as to the conduct 

as far as concerning this judge. On conduct. 

now, clearly this is inconsistent with 

performance of his duties. I say it is in 

focus completely. With his first witness, h 

h~s already solicited testimony --

THE MASTER: At this time I will over-

rule the objection ~ubject to it being re-

urged at a later time. 

MR. MITCHELL: All right. We will 

proceed. 

CHATHAM & ASSOCIATES 
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Q (By Mr. Mitchell) Do you remember the question! 

A 

Q 

A 

Q 

A 

Q 

Yes. 

All right. Have you been able to observe his 

demeanor, as regards the attorneys appearing befor 

the judge? 

Yes, air, I think he ran his courtroom with 

excellent judicial demeanor. 

Were you able to determine whether he leaned one 

way or the other or did the judge appear to be 

fair in all rulings and relationships in the 

courtroom? 

From my opinion and from my observation, I 

thought he was always as fair as possible. 

Well, I will ask you if you have ever observed 

any conduct by Judge Carrillo in relation to an 

attorney that was clearly inconsistent with his 

duties as a district judge? 

MR. ODAM: 1 object to that question on --

THE MASTER: Sustained. 

MR. MITCHELL: May I have a bill on it? 

THE MASTER: Yes, sir. 

a Q ·(By Mr. Mitchell) Go ahead and an•wer the 

24 A 

2S 

question. 

I never saw him act other than as a fair and tn a 

judicious manner. 

CHATHAM & ASSOCIATES 
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THE MASTER: That answer is admitted, 

even though it is not for the question asked. 

(By Mr. Mitchell) Let me ask you specifically, 

have you ever, based upon the personal knowledge 

that has been the input into your testimony, 

observed any conduct upon the part of Judge 

Carrillo that was anything other than credible to 

the judge or would cause dispersion on him or 

the bar? 

No, sir. 
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Q Now, I will mov~ from th• attorney's claR~. as 

th~y functioned und~r the jud~e and as they con-

ductPd the court's business as officers of the 

court to the 11ti~ants. both in cfvil and criminal 

cases. 

I will ask you, Mr. Nye, if durfn~ the years 

of t~e PxperfPnce, personal experience you testi-

ffed to, appPArin~ in the jud~e's court, both 

in civtl and crimtnal cases, you have been able 

to observe his conduct as re~ards the liti~ants, 

th~ d~fendants tn criminal cases, plaintiff~ 

and defendants in civil cases, and can you say 

do you have such an observation, have you been 

able to observe it? 

A Y~s, sir, I have, and I have an opinion as to the 

mann~r in which he has demeaned himself and I 

think it has always been fair and above board, 

and the best of judtcial m~nner ~s to the liti• 

~antn. 

Q Y~u have no --

MR. ODAM: Your Honor, I presume that 

this testimony is also on the bill of 

·exceptions. 

THE MASTER: No, I am admi.tti.n~ this. 

MR, MITCHELL: No, no, I am sorry. 
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Jud~e. I don't mean to sit down, no, the 

Court's observation is correct. 

THE MASTER: I em admittin~ this 

testimony. 

MR. MITCHELL: I ha·ve now moved, Mr. 

Odam, from o~inions as re~ards the attorneys 

to lU:h:ants, and I am followtn~ the same 

format, I am ~oin~ tn ~et down to the one 

you are J?;oin)l to object to about now. 

MR. ODAM: I misunderstood then, I 

understood or thou~ht that the testimony 

elicited was on the bill of exce~tion. 

THE MASTER: No. 

MR. ODAM: And. I would rai.se the objec-

tion that the o~inion ex~ressed by this 

witness invades the ~rovince of the commis-

si.on itself whtch c~tlls for the commission 

to make the determination of whether the 

conduct is willful and ~ersistent. not this 

wt tness, that is '"hat the commiss i.on is for 

ultimately, and the Su~reme Court. 

THE MASTER: I will overrule the 

objection. 

Q I'll ask you whethe~ Jud~e Carrillo. in the times 

you have been before him, ever ~ave the ap~earance 

CHATHAM & ASSOCIATES 
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from the ben~h while he was ~restdin~ over th~ 

2 affiirs of the 229th Judicial District of bein~ 

3 controlled by anyone? 

4 A No, sir. 

S Q I will ask you a~ain now referrin~ s~ecifically 

6 to the liti,ants. whether or not based on your 

7 ~ersonal knowled~e that you have ~athered from 

8 the facts that you have testified to that the 

9 conduct of Jud~e Carrillo and the conduct of his 

10 official court business, as relates now to the 

11 liti~ants. Mr. Nye, was inconsistent with the 

12 ~ro~er ~erformance of his duties as a jud~e. 

13 MR. ODAM: Your Honor, 'llle would object 

14 to this question as to relevance and also 

15 as to the ~otnts ~revlously stated, it 

16 invades the ~rovince of the jury. 

17 THE MASTER: I will sustain that, you 

18 are askin~ the ultimate conclusion, 

19 MR. MITCHELL: I will ask the court 

20 for the formal bill. 

21 THE MASTER: Yes. s f.r. 

U Q Do you recall the question? 

23 A Yes, I do, he has 8lways acted fair and in a 

24 1udicious mariner, 

u Q I will ask you, and I su~~ose you. have answered 

CHATHAM & ASSOCIATES 
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this but I will ask tt to you, have you ever 

observed as reJ~:ards his relationsh'f_p now to l.iti-

~ants, the conduct upon the part of the Jud~e that 

would discred~t or cast any aspersions or nega-

tive attitudes as regards to the judiciary? 

A No, sir. 

Q Now, I will move Mr. Nye to batltffs and court 

officials in the years that you have practiced 

law under the Jud~e. have you been able to deter-

mine his conduct, his relationshi_p as regards h:!_s 

court officials. his bailiffs, the officials and 

court employees? 

Q Can you tell this record and speak to this court 

record as regards that how that conduct is as 

regards fairness --

MR. ODAM: Your Honor, we would pose 

again the objection of relevance and need 

not do so tf it is understood that the 

objection for relevancy --

THE MASTER: What is the relevancy 

as respects bailiffs and court reporters, 

Mr. Mitchell. There is no allegation at 

all 

MR. MITCHELL: It is part of the spectr\m 

CHATHAM & ASSOCIATES 
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of judicial behavior. 

2 
THE MASTER: I think I am ~oing to 

3 
sustain the objection. 

4 
MR. MITCHELL: Well, may I hav~ the 

5 
answer then, Judge, as a ~art of our bill? 

6 THE MASTER: But now you've re~re-

7 
sented thirty minutes for three witnesses 

8 and you have taken twenty on this one. 

9 MR. MITCHELL: I am 1ust about throu~h 

10 
with him, Jud~e, I think maybe I can --

11 
THE MASTER: You have ·got ten minutes 

12 for the next two. 

13 MR. MITCHELL: Well, Jud~e. I know how 

14 the court 1s o~erating. 

IS THE MASTER: Mr. Mitchell, I don't mean 

16 to cut you off. but you are bein~ somewhat 

17 
re~etitious. 

18 MR. MITCHELL: And I think, Your Honor, 

19 what we mi~ht ~erha~s do in li~ht of that, 

we mi~ht excuse the other two and bring them 

21 back. I don't want to be an im~osition. 

THE ~STERt No, I don't want to do 

23 that. I do ur~e, it is my view that you 

24 can make the ~oint you are maktn~ tn less 

25 time. t do not mean to hurr·y you or unduly 

-----41-------------'----------------·----. 
CHATHAM&: ASl)OCfATE'S 
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cut you off but I really do belteve that. 

2 MR. MITCHELL: Well, Jud~e, maybe if 

3 
I am permitted to make a statement: I 

have tried. fn examinin~ the California 

5 cases, in determinin~ the area in which 

8 these other states, particularly California, 

7 have looked to determine oualificatlon, and 

8 they are. it seems to me, the ultimate 

9 issues tn t~fs case are the Jud~e's rela-

10 tionshtp to the attorneys, the Jud~e's rela-

ll tionship tn the liti~ants. and the Jud~e's 

12 relationship to the jurors and the Jud~e's 

13 relationship to the bailiff. 

14 THE MASTER: I just think you can do 

15 it in less time, Mr. Mitchell, that is all. 

18 MR. MITCHELL: Oh, all ri~ht. I don't 

17 really remembPr where I was. 

18 THE MASTER: You were askin~ him about 

11. his relationship with the bailiffs and the 

court rt>portttrs. 

U Q Was there anythin~ in that conduct that indicated 

any improper conduct as you understand the meanin~ 

of that term. Mr. Nye? 

24 A No, sir. 

U Q Has there been any relationship -- any conduct 

CHATHAM 1k ASSOCIATES 
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t~at you have observP-d in relat{onsh1~ to Jud~e 

2 Carrillo, hfs officials, that Is hiR bailiffs, 

3 his court reporter, that would sug,est a discredit 

4 u~on the judiciary? 

5 A No, sir, not that I know of personally. 

6 Q Any conduct upon the part of the Jud~e inconsis-

7 tent with the performance of the duties as a 

8 court. as that relates to his bailiffs and his 

9 employees? 

10 A No. sir. 

11 

12 

13 

14 

IS 

18 

17 

18 

19 

21 

22 

23 

24 

2S 

MR. ODAM: Your Hnnor, a~ain I would 

like for the purposes of not fnterruptin~. 

object on the ~rounds of relevancy to this 

C!UI!! t ion. As it should be understood a 

runnin~ objection on relevancy to all of 

his testimony. 

THE MASTER: You have that ob.1ection 

to all of this testimony of this witness and 

every other witness similarly situated which 

is Mr. Atlas and Mr. Cerda, you said? 

MR. MITCHELL: Mr. CPrda, yes. 

THE WITNESS: Mr. Cerda. 

Q Mr. Nye, I now move to jurors. I und~rst&nd your 

testimony earlier you have had occasion to appear 

before Jud~e Carrillo where a jury has been 
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emnaneled to determine facts fn cases that you 

2 have personally represented lttl~ants or have 

3 been in the courtroom where you have been able 

to observe Jud~e Carrillo's conduct as a jud~e 

5 where jurors are sittln~ in the box, Is that cor-

6 rect? 

7 A That is ri~ht, sir. 

8 Q And based upon that personal knowled~e I will ask 

9 you what has been your experience in determlnin~ 

10 the Jud~e's relationship as to courtesy. as to 

11 judlc~al treatment. judicious treatment of jurors 

when cases have involved P.mpanel i.n~ of _1urors. Mr. 

13 Nye. 

14 A In my ootnion it has always been at the hf.~hest 

15 level, the hi~hest standards. 

16 Q Courteous? 

" A Yes, str. 

U Q Judtcious? 

lt A Y"' s , s t r • 

20 Q Any conduct that would SUJ!~est dtscrE"dit upon t'he 

21 judiciary and his conduct of jurors? 

22 A No, sir. 

U Q And the instruction of jurors? 

~ A That Is correct, none. 

~ Q Empanelin~ of jurors? 
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A All also empanelin~. 

MR. MITCHELL: I have no further ques-

tions. 

E X A M I N A T I 0 N -----------
BY MR. ODAM: 

Q Mr. Nye, have we ever met before this mornin~? 

A No. sir, not that I recall. 

Q I bP.lieve 1.t was your testimony that you served 

for 8 period of time 88 county attorney? 

A Yes, sir. 

Q For Starr County? 

A That's correct, sir. 

Q And you served as district attorney for Starr 

County? 

A Yt>s, !lir. 

0 What were the circumstances under whtch you resi~n d 

as district attorney of Starr County? 

A I had an opportunity to ~o into the private sector 

that I felt that economically I couldn't turn 

down. 

Q And who do you oractice law with at the present 
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2 A I oractice alone. 

3 Q You stated it was your testimony that Jud~e 0. P. 

4 Carrillo. to t~e best of your knowled~e and o~in-

s ton, has not en~a~ed in conduct that is inconsis-

6 tent with the ~ro~er performance of his duties as 

7 df~trict jud~e. fs t~at your testimony? 

8 A That is ri~ht, sir, from my experience with him, 

9 actin~ as a district jud~e and in that capacity, 

10 that is correct. 

11 Q It 1.s your testimony that he has not had such 

12 conduct that is clearly of a nature to cJJBt dis-

13 credit u~on the 1udieiary, is this your testimony? 

W A As district jud~e. while he has been on the bench, 

IS that is correct, sir. 

16 Q Mr. Nye, for the purooses of this question, I 

17 

18 

18 

21 

would like to assume a set of facts with you con-

sistent with the ~leadin~s in this ease. 

I would like for you to assume that durin~ 

the ~eriod of time that Jud~e 0. P. Carrillo 

received ~oods and merchandise from the Ca~h store 

at Benavides, Texas, and that these ~oods and mer­

chandige which JudRe Carrillo received were of 

value in the amount of three hundred dollars per 

month. 
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18 

And that th~se ~roc~ries which he received 

·from the Cash store were -paid for at County expense 

from money of Duval County. 

MR. MITCHELL: Pardon me, Jud~e, I 

know what he's getti.n~ ready tr> do and I am 

~oing to object to any question 'PUt to this 

witness on a hypothetical basis on the "did 

you know" or "you assume" as a matter of 

fact type ~u•stion. The opinions of this 

witness havtn~ been limited to a judicial 

quality, judicial characteristic and judi-

cial character, and the "did you hear" or 

"have you heard" type ques tlon we are ~oin~ 

to ob.1ect to or the assumption, 

THE MASTER: The ob.1ection is over-

ruled, 

17 Q A~atn. let me restate the hypothesis back down 

18 

19 

20 

21 

22 

23. 

24 

2S 

to the -point where we are now. A,ain, it was --

you have ~iven your opinion, now I will pose this 

hypothesis to you. I will again ~o throu~h it · 

slowly and li.sten to it, I don't know if you have 

heard it or not heard it before. 

Assume for the moment that Jud~e Carrillo, 

Jud~e 0. P. Carrillo that sits here in this court­

room, cons-pired with his brother. Ramiro Carrillo, 
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and that the ~ur~os~ of this cons~iracy was to 

tak• from the Duval County ~overnment. the sum of 

three hundred dollars each and every month for a 

~eriod of time from --

MR. ODAM: Strike that question. 

Q Assume that the consuiracy was to take from the 

county of Duval, a ueriod of -- an amount of three 

hundred dollars a month, and that throu~hout the 

~eriod that he rec~fved from the Cash store from 

Benavides, Texas, ~oods and merchandise of the 

amount of three hundred dollars ~er month, these 

~oods and merchandise bein~ ~aid for out of the 

county treasury of Duval County, Texas, and that 

assume further that the funds for the ~ayment of 

the ~oods and merchandise obtained by Jud~e 

Carri.llo from the Cash store were ~aid from Duval 

County throu~h a fraudulent scheme that involvP.d 

the use of non-existent or ficticious welfare 

receDients. 

Assume further that Jud~e o. P. Carrillo. 

~articipated in that fraudulent schE'me: assume 

further that the amount of time involved that 

Jud~e o. P. Carrillo conspired to defraud the 

county ~overnment was from January 1, 1971, until 

May 1 of 1971 -- correction, May 1 of 1974. 
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Assume further that the total value of the 

~ood~ and merchandise that he received as a result 

of thi~ partictpatlon and fraudulent scheme was 

an amount of aoproximately fifteen thousand six 

hundrP.d dollars. 

Now, assume that to be a statement of fact, 

is your testimony before this court that Jud~e 

Carrillo, 0. P. Carrillo, assume that to be true, 

would not have been involved in conduct that is 

clearly inconsistent with the performance of his 

duties of a district jud~e. 

A AssuminF all of those facts to be true? 

Q Yes, s f.r. 

A Then I think he would have been involved in some-

thin~ that would not have been becomin~ of a 

district jud~P. 

Q Would you say that takin~ by way of fraud from 

the county of Duval was such conduct that would 

be consistent with the proper performance of his 

duties as a district jud~e. as~umin~ all of that 

to be true? 

A ARsumin~ that all to be true, it certainly could 

not have been compatible wfth his duties as a 

tHstrict jud~e. 

~ Q And assume that all to be true, would you still 
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hold your same opinion that that conduct would bP 

r.learly of a nature to cast discredit upon the 

,udtclary or not to cast discredit upon the judi· 

ciary? In other words, would that cast discredit 

upon the judiciary, would that not be true? 

6 A Assumin~ that to be true, I think it would cast 

1 discredit upon the judiciary. 

8 Q Are you familiar with the lawsuit styled Manges 

9 vt'rsus Guerra? 

10 A Yes, sir, generally. 

11 Q And how are you familiar with that lawsuit? 

12 A I was one of the attorneys for the receiver. 

13 Q Is it a correct statement that you received a fee 

14 ln that case of approximately fourteen thousand 

IS dollars? 

16 A That is correct, sir. 

17 Q So you have first hand knowled~e of the case to 

18 some extent? 

U A Yes, sir. 

~ ~ All right, a~ain I would like to pose a hypoth~sis 

21 

23 

25 

to you for the bash of your testimony here today. 

You are familiar with the case, and I would 

like for you to assume as you know to be true 

that the case styled M. A. Guerra or correction, 

styled Clinton Manges versus M. A. Guerra --

CHATHAM & ASSOCIATES 
. COURT REPORT'EAS . 

717 ANTELOPE • GUARANTY BANK PLAZA 
CORPUS CHR1ST1, TEXAS 78~01. 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

JS 

19 

20 

21 

23 

24 

25 

THE MASTER: Excuse me, let me inter­

rupt fnr 1ust a moment and I apolo~ize for 

the interru~tion, I think we better excuse 

Mr. Atlas and Mr. Cerda. 

MR. MITCHELL: I am sorry, Jud~e. I 

di.dn' t hear you. 

THE MASTER: I think we had better 

3641 
! 

excuse Mr. Atlas and Mr. Cerda because this 

witness is ~oin~ to be on the stand thirty 

or forty minutes alone and each one of them 

are ~oin~ to be thirty or forty minutes, 

and that is simply an im1)osition. 

MR. MITCHELL: All ri~ht, Jud~e, with 

the understandin~ we will call them back 

later. 

THE MASTER: Of course, they are not 

excused as witnesses, they are just released 

from their sub1)oenas. Would you do it very 

briefly so you can be back in the courtroom 

very shortly? 

MR. MITCHELL: Yes, I will, thank you, 

Judge. 

(Whereupon Mr. Mitchell left the court­

room for a brief period of time and upon his 

return the fotlowin~ occurred.) 
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MR. MITC~ELL: I am sorry, Jud~e. 

THE MASTER: You may ~roceed, Mr. Odam. 

Q (By Mr. Odam:) Mr. Nye, I have 1ust ~osed a ques-

tion to you on a hyDothesis assumin~ a s« of faetR 

involvin~ the d~fraudin~ or alle~ed defrauding 

of Duval County government. 

THE MASTER: Excuse me. your last ques-

tion to him --

MR. ODAM: I'm sorry. 

THE MASTER: Concerned his familiarity -~ 

MR. ODAM: With Manges versus Guerra. 

THE MASTER: That's ri~ht, with Manges 

versus Guerra. If you want to withdraw 

that one and go back to the other one, you 

may do so. 

MR. ODAM: Yes, sir, I would like to 

wfthdraw that question and ~o back for just 

one other question to matters relating to 

the Cash store, the last series of questions 

I related to him on the hypothesis. 

THE MASTER: All ri~ht, 

Q Do you understand what I am saying? 

A Yes, sir. 

Q My question to you ts do you have any first hand 

knowledge of taking of ~roeeries from the Cash 
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store by 0. P. Carrillo and they ~e betn~ paid 

for by Duval County? 

A I do not. 

Q Have you ever heard of that takin~ place? 

A Other than in the newspaper. 

366 

6 Q Okay. For the purposes of this question, I would 

7 

8 

9 

10 

11 
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13 
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. 17 
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refer back to the lawsuit of Manges versus Guerra 

in which you participated and, again, I woad like 

to pose a hypothPsis to you which I will ~o throu~h 

slowly, and then pose the question to you. 

I would.like for you to assume that at the 

time that Jud~e 0. P. Carrillo assumed his duties 

as jud~e of t~e 229th Judicial District that there 

was pending on the docket of that court a lawsuit 

styled Manges versus Guerra and that that case 

had ~een pendin~ on the docket of said court prior 

to the time that Jud~e 0. P. Carrillo assumed the 

duties of district judge. and had been pending at 

the time that he was elected to such office in 

the ~eneral election held i.n November of 1970. 

I would like for you to further assume that 

on or about December the lOth of 1970 that O. P. 

Carrillo accepted from the plaintiff in this law• 

suit, Clinton Manges, ten shares of stock in the 

First State Bank and Trust in Rio Grande City, 
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and assume further that st the time he received 

such stock fr~m Clinton Msn~es, the plaintiff in 

that lawsuit. that the bank stock was included 

within the property in dispute in a lawsuit and 

was in custodia le~is. 

Assume further that on January the 29th, 

1971. the plafntiff in this lawsuit causep to 

be issued a check on his bank account in th~ 

amount of six thousand nine hundred fifty-fi~e 

dollars payable to Rialto Cadi.llac Company. a~ 

!IOI 

that such sum of money was applied to the purchase 

price of an automobile that was ordered by 0. P. 

Carrillo and that the sum was credited to his 

benefit. 

Assume further that in the summer of 1971 

that 0. P. Carrillo entered into an open end lease 

a~reement with the plaintiff in that lawsuit. Mr. 

Clinton Manges. and that further he had grazing 

rights on some twelve to fifteen hundred acres of 

land and that this land was included in the propert 

which was the subject of liti~ation in the cause 

Man~es versus Guerra, and assume further that at 

about the time 0. P. Carrillo entered into thi.s 

oral lease a~reement with the plaintiff Clinton 

M&n~es. undPr the terms he acquirt!d grazing lease 
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ri~hts on an addfttonal five to six thousand 

acrf>s of land and that this land was also included 

tn the ~roperty which was the subject of litlga-

tion. 

Assume further that 0. P. Carrillo derived 

from the Plaintiff in the lawsuit Clinton Manges 

the a~pointment as director of the Flrst State 

Bank and Trust of Rio Grande City on December the 

lOth, 1970. 

Assume further that afterO, P. Carrillo was 

elected, but not yet qualified to serve on the 

bench, after he was elected jud~e on the date he 

was appointed as director of the bank, and then 

he continued to serve as director lon~ after he 

assumed the duties as district jud~e. and while 

the aforementioned liti~ation was pending on the 

docket of the court, and assume further that one 

of tbeprtnci~al objects of the lawsuit was an 

attempt to confirm the acquisition of bank stock 

hy the plaintiff. the ownership of which enabled 

plaintiff to exercise sufficient control so as to 

appoint 0. P. Carrillo the director of this bank. 

Assume further .that it was the conclusion 

of 0. P. Carrillo to the State Judici.al Qualifies-

tions CommitteP that the happeninJt of all of these 
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A All riRht. 

MR. MITCHELL~ Your Honor, normally I 

would not, of cours~. ob1Pct to a hypothet­

ical ~UPStion requirin~ the vftnesR to 

assume facts. HovevPT, fn this case, where 

the facts havP been already introduced into 

Pvidence by the questioner from the witness 

Man~us Smith, I am ~otn2 to ob1ect 

THE MAST~R: Garland Saith. 

MR. MITCHELL: I am sorry, Jud~e. not 

Mangus, but Garland Smith, where the test{-

mony has been elicited, I em ~oin2 to object 

to the hypothetical question in this form to 

the extent that it requires the assumption of 

facts contrary to the established facts by 

the evtdence, and one, the pendency of 

Man~es versus Guerra in 121070 Cause, the 

evidence shows it was in the federal court, 

it was not pendin2. it had been completely 

abated by the federal action • 

And number two, in the month of Decem• 

ber, 1970, the ownership of the stock vas 

in dispute which. • a matter of fact, it 

was not in dtsoute, it was totally and com-

oletely settled, and the settlement havinR 
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been reached by all parties by the end of 

December, 1970. 

And number three, the assum~tion of 

the fact that the land u~on which the ~raz-

in~ lease was given was also a subject 

matter in dispute in 1971, to the contrary 

is that the evidence indicates t~at all of 

the land in the Man~es versus Guerra havin~ 

been settled as early as December, 1970. 

In Addition, the assumption of the 

fact that Judge that Jud~e Carrillo's 

conclusion that he was not disqualified is 

contrary to the evidence. He made the eon-

elusion that he was not disqualified and the 

evi.dence bt>in~ that he refused to pass upon 

his own disqualification and referred it to 

the head of the judicial administrative di~-

trict and that he referred it to a judge, 

and we ob1ect, therefore. to the question 

put to the witness on the ~round that the 

facts called for are contrary to t.he f'vidence 

hav{n~ bePn solicited from "thf' previous 

witnesseA appears to be. 
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MR. ODAM: In response to that, it is 

not contrary to the evidence; number two, 

to the extent that it is contrary to this 

witness, Mr. Mitchell has chosen to put this 

witness on out of order. 

THE MASTER: Yes, that evidence is not 

closed with respect to the status of the 

lands and so forth, so I must overrule that 

objection at this time. 

(By Mr. Odam) Would you like for me to go 

through the question again? 

No, let's not go through it again. 

All right. 

If I m•tst assume that state of facts, without 

anything else, I would say it must. have some 

impropriety to it. I must expound. 

As I recall, in that particular case, the 

only orders Judge Carrillo signed, and this is 

my recollection, I believe, were agreed orders 

by all parties. 

Would you say the cdnduct, and my question was, 

whether it was incon1istent with judicial duties 

to not recuse himself, and your answer is there 

does seem to be some impropriety on that, so I 

will ask you this: 
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23 Q 

Without voluntarily recusing himself, would 

this tend to be of a n•ture to discredit himself 

with the judiciary? 

I would say each judge must make up his own mind 

on whether to recuse himself or not. 

I would suggest whether this would be a judgment 

call as to how a judge could treat his bailiff 

or the court reporter, that was the question 

posed by Kr. Mitchell. 

MR. MITCHELL: I asked how the evidence 

showed he did act in that regard. 

MR. ODAM: Okay. Strike the question. 

(By Mr. Odam) Assuming all these facts to be 

true, the failure of the judge to voluntarily 

recuse himself, would you be of the opinion to 

fail to recuse himself and.submit this to a 

hearing, and knowing all 1 suggested to you, that 

failure would be clearly of a nature to cause 

discredit on the judiciary? 

Assuming all those facts are true, it is my 

opinion he should have recused himself. What the 

facts are, however, I don't know. 

All right; I certainly accept that answer. You 

state your opinion that he should have recused 

himself, assuming that is all the· facts are true, 
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i.s that correct? 

Yes, but you asked me my opinion of what a judge 

should do. 

Yes, that is my next question. 

My question is, since it is your opinion he 

should have recused himself, would it be your 

opinion further that the failur_e to recuse himself, 

which you think he should have done, was of such 

a nature to cause discredit on the judiciary? 

No, I would think he used his own judgment. 

You think he should have recused himself, however? 

Assuming all those facts, as you put them, 

without anything else, yes, sir. 

I will ask the final question on this paragraph, 

and that is for the benefit of the Master and the 

State Judicial Qualifications Commission, do you 

have any personal knowledge as to the truthfulness 

or incorrectness of the hypothesis I just stated 

to you? If there is any question in your mind, 

I would go back for the benefit of the record to 

expound upon those and take them point by point. 

.Do you have any personal knowledge as to 

the Cadillac, the shares of stock or the grazing 

leases? 

My impression was there was some buy and sell 
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agreement between the judge and Mr. Manges that 

took this conduct out of the impropriety part. 

In that, there was an arm's length transaction, 

that in general, and the fact that I believe the 

judge only executed agreed judgments, and all of 

the parties signed them and it was presented to 

him as a ministerial duty, and plus on the facts 

of any question on his disqualification for the 

first time, he stepped aside and had someone else · 

come in and judge that for him. 

All right, sir. Let me ask you this question: 

The first matter I related to you was thG taking 

of the groceries from the store in Benavides. 

Yes. 

You reside in Starr County? 

Yes, some one hundred and thirty-five miles from 

where 1 live. 

I believe you testified further, to your knowledge 

o. P. Carrillo was elected in November, 1974, for 

the present seat. 

Yes, 1 .believe that is what the record indicates, 

I believe that is correct. 

Would it be your testimony, or would you be able 

to answer the question as to whether or not these 

matters of the taking of groceries by 0, P. 
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Carrillo, and for his benefit, and the county 

paying for them, was that well known in the 

community at the time? 

No, sir, it was not. 

MR. MITCHELL: And, of course, we 

object to the extent the witness testified 

he had no personal knowledge. The only 

basis would be the newspaper, which he read 

on that point. We highly deny it and we have. 

denied it and we think the evidence will be 

otherwise. We don't want this to be assumed. 

THE MASTER: The objection is overruled. 

You had answered the question? 

THE WITNESS: Yes, there was no knowledg~ 

I had other than -hat I received from the 

newspaper. 

THE MASTERs When did you receive that 

knowledge from the newspaper? 

THE WITNESS: Judge, whenever this 

matter --

THE MASTER: Well, what was the year? 

THE WITNESS: It was in the last .six or 

eight months, whenever it beca~e common 

knowledge to everybody, whenever the 

allegations were printed in the newspaper i.s 
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what I am trying to say. 

(By Mr. Odam) When Judge 0. P. Carrillo ran for 

office in November, 1974, for the bench he now 

holds, if I understand correctly, that would be 

not just a vote that would be in Duval County, 

but what other counties? 

Jim Hogg, Duval and Starr. 

I might have limited my earlier question to 

whether or not these things w~re common knowledge 

in Benavides or Duval County. Would it be your 

testimony, whether they were common knowledge in 

Starr and Jim Hogg County as well? 

We had no knowledge of that or anything about that. 

When Judge Carrillo ran for office in November, 

1974, who was his opponent at that time? 

I don't recall that he had an opponent, I don't 

believe he did. 

MR. MITCHELL: I have no objection to 

counsel going into these questions, however, 

when I take the witness back to redirect, 

I am going to pick up some of these matters. 

I am pleased to engage in this other area, 

but I want counsel t~ know I am going to go 

extensively into the Guerra matter and the 

pleadinglil in 1970 and '71, since this witnes 
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has demonstrated a knowledge of those. 

This is beyond my original direct and 

I am not objecting, because I don't want 

counsel to say that you are going to some-

thing else. 

MR. ODAM: I would like, also, Your 

Honor, to make clear to Mr. Mitchell, unless 

he asked Mr. Atlas and Mr. Cerda -- I want 

them to remain here. 

THE MASTERs I had instructed 

Mr. Mitchell to release those witnesses 

insofar as today is concerned. They are 

still under subpoena. 

MR. MITCHELL: I followed the Court's 

instruction. The Court told me that they 

were to stand by for a telephone call. 

THE MASTER: That is right. There is 

no point in leaving them here for another 

hour or so. 

MR. MITCHELL: I don't have any 

objection to the facts being solicited, but 

I wanted counsel to know that it is for the 

record, that it is going beyond that time 

on my direct and counsel has raised matters 

on cross that I need to clarify on redirect. 
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(By Mr. Odam) I believe my last question to you 

was: That to the best of your knowledge, Judge 

Carrillo did not have an opponent in 1974? 

That is the best of my recollection. 

Would it be your testimony, then, that when he 

ran for office and was elected, by whatever the 

vote was, one or two, or whoever voted for him, 

would it be your testimony that to. the best of 

your knowledge, that in casting those ballots, 

that the electorate was in no way forgiving 

these acts thay had no prior knowledge of? 

MR. MITCHELL: We object as to hearsay. 

The question is improper. 

THE MASTER: The objection is overruled. 

THE WITNESS: I can't speak for the 

electorates. They cast their ballots and 

whatever that effect is, it is, but I can't 

speak for them. I would not know how to do 

it. 

(By Mr. Odam) Since he had no opponent, he 

didn't have any opponent who was disseminating 

such knowledge at the time of the election? 

To the best of my knowledge, he didn't have an 

opponent. That was two or three years ago and I 

think that is correct. 
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It is your testimony that as far as you know, 

the matters of the C$sh Store were not known in 

the community at the time, is that your testimony? 

Correct. 

Assume that to be fact, those facts were not 

known, do you believe at the time Judge Carrillo 

was elected to office, they were therefore 

forgiving him for these unknown acts? 

MR. MITCHELL: Same objection. 

THE WITNESS: I don't know how to answer 

that, because it is my opinion, based on 

something I don't know about. 

(By Mr. Odam) Well, you personally did not know 

about it at the time? 

No, sir, that is correct. 

Did you vote in the election of November, 1974, 

for Judge 0. P. Carrillo? 

MR. MITCHELL: That is improper, I 

believe, Judge. 

THE MASTER: You can ask him if he 

voted in the election, but now how he voted. 

MR. ODAM: The purpose of my question 

is Mr. Mitchell has raised what is referred 

to as a prior term doctrine. 

THE MASTER: I followed you on that, but 
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to ask the question how he voted is not 

proper and 

MR. MITCHELL: Yea, Your Honor, it is 

very improper and I object to that. 

MR. ODAM: I understand the problema 

with asking a particular voter, Mr. Nye or 

any other voter of Duval County how they 

voted, but my purpose raises the very point, 

because I can't find out. Judge Carrillo, 

apparently, as far as the voters were 

concerned, these were not facts known. It 

is going to be difficult in light of not 

having an opponent and not in knowledge to 

prove either by Mr. Mitchell or myself that 

they were forgiven at the election. 

THE MASTER: I think you may be 

misreading the opinion. It seems to me what 

the eases hold is that if acts of impropriety, 

or I don't know bow well known, but if to 

some extent were known by the voting public, 

at the time they re-e1eet the wrongdoing 

official, then as a matter of law, the fact 

of his re-election constitutes condonation 

of the misconduct. I don't believe the1:e has 

to be a conscious condonation. The fact that 
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he is re-elected, in light of existing 

common knowledge, is condonation. You are 

welcome to dispel me on that. 

MR. ODAM: Well, the only difficulty 

on that I have is assuming they are not 

matters of public knowledge, and if that is 

the case and if every witness I can put on 

represents they were not matters of public . 

knowledge, that might ipso facto mean that 

the doctrine would be such that he could be 

removed from office for those reasons. 

THE MASTER: My view is that if a 

public official has committed acts of 

misconduct that are to some extent publicly 

know, and I don't know to what extent it has 

to be known, but is returned to office in 

light of that public knowledge, then the 

doctrine applies. 

What is your idea, Mr. Mitchell? 

MR. MITCHELL: My notion, or knowle4ge 

is, first of all, we are lumping all of the 

misconduct in one ball. The acts must 

relate to the man's judicial furtction, and 

just because he beats his wife, for example, 

doesn't mean he can't be a good judge. Vlth-
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relates to the conduct of the office and if 

it is known and to what degree, then the 

election certificate washes out. 

THE MASTER.: I think we are saying the 

same thing. Assume a judge gets a D.W.I. 

and is elected in spite of that. I thittk that 

may reflect adversity on a judge. 

MR. Ml'XCHELLt Well, that is not my 

point. Notwithstanding that it is washed, 

out, a D.W.I. is, for example -- doesn't 

directly relate to him in performance of 

duties such as a bribe on the bench would. 

That is the type of distinction. 

THE MASTER: I understand and that is 

a distinction that would be determined by 

the Judicial Qualifications Commission. 1 

will find facts only. 

If it is the sort of thing where a D.W. 

could give rise to a disqualification and 

he is elected after the newspaper said the 

judge got a D.W.I., that washes it out. 

MR. MITCHELL: That il right, unleas it 

is such a degree to disqualify. Let's 

suppose it became a felony and it is a 
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final conviction. Let's say we have a 

felony conviction and then we have a civil 

disability. It doesn't make any difference 

whether I condone or not condone, I am 

disabled. 

THE MASTER: That is another rule. 

MR. MITCHELL: No, I suggest that is the 

rule. I suggest t~at the affirmative 

disqualific~tion, in that area, we look to 

other areas for guidance. If there ~~ an 

act of misconduct, which is a crime, fine, 

it has to be a felony. That is what I am 

suggesting. You can't lump it up under the 

rules, that if he spits on the sidewalk, for 

example, that is misconduct. 

THE MASTER: 1 am not disputing that. 

We were just discussing -- well, number one, 

to what extent it must be public, and ~u.ber 

two -- well, I guess to what extent it must 

be 'ublic is it. 

MR. ODAM: Well, the law in point 

THE MASTER: Well, you had asked him 

how he voted in this election. That gave 

rise to the objection. 

MR. ODAM: Yea, sir. Let me go back to 
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that point. The law says, when matters are 

public record and forgiven, assuming the 

first part of that phrase, the matter of 

public record, they were not matters of 

public record. 

MR. MITCHELL: The stock transaction 

was publicized. 

THE MASTER: He was speaking on the 

Cash Store transaction, I thought, weren't 

you? 

MR. ODAM: Yes, sir. 

THE MASTER: All right. My comment was 

that if a man is returned to office, despite 

common knowledge of whatever it was he has 

done, then it is condoned. You say there 

has to be some mental process on the part of 

the public to condone. 

MR. ODAM: The problem is that it was an 

uncontested race. We are going to see, 

probably, some law developed on what is the 

statue when there is not an opponent. 

Por example, this is the situation 

let's go off the record. 

THE MASTER: No, leave it on the record. 

You are saying where the voter has n~ 

CHATHAM & ASSOCIATES 
COURT REPORTERS 

717 ANTELOPE • GUARANTY BANK PLAZA 
CORPUS CHRISTl, TEXAS 7840t 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

18 

17 

18 

19 

20 

21 

25 

J8b 

choice, then the doctrine doesn't apply? 

MR. MITCHELL: Then we look to the 

election code. 

MR. ODAM: That is where 1 disas~ee. 

THE MASTER: I was just commentins. 

MR. ODAM: Yes, sir, let's assume 

whatever the conduct is, and let's assume for 

the moment it directly relates to the beach. 

THE M1.STER: For example, where you hand 

the judge a ten dollar bill at the bench. 

MR. ODAM: Yes, sir, that is right. 

MR. KITCHELL: And say sustain my 

objection and the judge saya it is sustained. 

THE MASTER: Yes. 

MR. ODAM: Assume further that thia 

took place and was held in the Astrodome and 

everyone in the entire electorate obaerved 

it, and assume further, everyone in town 

observed it and assume further it is terrible 

and g~oss, but for some reason no one runs 

against this fellow, so he goes in and 

everyone knows about it, and let's asauae 

furcher everyone of them stay away fro• the 

polls because they think it is 10 groee. The 

judge does east his own vote and gets hls 
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wife to vote and wins by two votes. According 

to this theory, simply by matters of public 

record, they were approved, but it bothers me 

if we get to the point where we have a judge who 

does not have an opponent, and assume they are 

wildly known facts, but assume they were in 

this .ease, then there is no opponent, the 

question is how do you get to the other part of 

the statement they were forgiven. 

It seems to me, sanctioned or forgiven 

doesn't mean the voters approved and forgave them. 

THE MASTER: I am with you, but 

certainly this is one voter. Whether he 

knowingly sanctioned and approved misconduct 

doesn't prevent it. 

MR. ODAM: Assume that to be true. 

Assume there is some situation where it is 

uncontested as a race. My question is, how 

do you -- how does one arrive at the point 

of proving or disproving there was 

sanctioned and forgiveness on the part of 

the voter? 

THE MASTER: I am sure there is a 

point of law. 

I ~ill sustain the objection to asking 
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race. 

MR. ODAM: Well, again, for explaining 

the reason to ask the question, 1 don't, as 

far as Mr. Nye is concerned, 1 don't care to 

know how he voted, except to demonstrate not 

only is it difficult to ask the question, 

but assuming one person to say yes, 1 knew 

about it, but 1 want ahead and forgave him, 

but that is one person only. 

All 1 am trying to demonstrate is the 

difficulty in grappling with the test as set 

out in the law. As many times we all know, 

exceptions are carried out in Appellate 

Courts. 

THE MASTER: He has testified he didn't 

know about it, so therefore, irrespective of 

how he voted, he could not have aanctioaed 

it. 

Is that right, Mr. Nye? 

THE WITNESS: Yes. 

MR. MITCHELL: What are you talking 

about, the Cash Store or what? 

THE MASTER: Cash Store. 

MR. ODAM: He says he could not have 
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sanctioned it. 1 take the time to go into 

this now, not particularly with this witness, 

but also maybe others. 

THE MASTER: It must be a matter of 

law and not a matter of subjective feeling 

of the individual voter as to whether he is 

condoning or sanctioning misconduct by 

voting for the official. You suggest, well, 

where there is no opponent, the rule doesn't 

apply, well, it may not, but that is a 

question of law. 

You may proceed. 

(By Mr. Odam) Mr. Nye, dropping back to the 

matters relating to the Cash Store, I have been 

asking you questions pertaining to Manges versus 

Guerra, and you gave your opinion as to acts of 

impropriety. 

My question is now, at the time that Judge 

0. P. Carrillo was elected to the bench at the 

November election in 1974, to hold the office of 

the District Judge for the present term, my 

question is: Assuming all the facts that I 

related to you of Manges versus Guerra to be 

true, my question is: Was it common knowledge in 

the 229th Judicial District that, for example, 
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the Cadillac payment was made and the judge was 

on the lease of the land in question and the 

judge had obtained stock, were those matters of 

common knowledge in the electorate in November, 

19747 

I don't know or don't remember when those 

occurrences were supposed to have occurred. I 

would say when they did occur, they became common 

knowledge. 

Now, take, for example, on January 29, 1971, the 

Plaintiff issued a check in the amount of six 

thousand dollars in 1971. Would you say that 

was common knowledge in 1971? 

I don't think that became common knowledge until 

later, but I don't remember at what point in 

time. I don't recall when the hearing was before 

Judge Mangus Smith, but at that time, I believe 

all of those matters were pretty well thrashed 

out. 

Assuming they became a matter of public record by 

way of a transcript introduced in evidence. This 

is a hearing before Judge Smith. That is when 

you are iaying they became public knowledge, after 

that date? 

It is entirely possible they might have become 

CHATHAM & ASSOCIATES 
COUAT AEPORTERS 

717 ANTELOPE • GU.ARANTY BANK PLAZA 
CORPUS CHRISTl, TEXAS 7840t 



2 

3 

4 Q 

5 

6 A 

7 Q 

8 

9 

10 A 

11 Q 

12 A 

13 

14 

15 

16 

17 

18 

18 Q 

20 

21 

23 

25 

-''1~ 

common knowledge to individuals at times leading \ 

up to that point and at that time they were 

obviously common knowledge. 

So at the time right after this hearing, they 

became common knowledge? 

Yes. 

How did they become common knowledge, if this 

hearing was held -- well, I cannot state the 

town. 

It was Rio Grande City. 

How did they become common knowledge? 

There were a lot of people that attended the 

hearing. I think it was reported in the 

newspaper as well. It is my general impression 

it was common knowledge. It would be hard to 

say specifically how it became common knowledge, 

but it is my feel of the situation that he wae 

serving on the board of the bank and so forth. 

All right. I would like to ask you again on 

another hypothesis, if you will, and again set 

forth a set of facts and assume them to be true. 

.I would like for you to assume the period 

from January 1st, 1972, through September, 1973, 

that 0. P. Carrillo conspired with his brother 

Ramiro Carrillo and Roberto Elizondo to steal 
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two hundred and twenty-five dollars per month 

from the Road and Bridge Fund from the county 

and the object was to provide an income of two 

hundred and twenty-five dollars a month to Robert 

Elizondo during the period of time when Robert 

was attending classes in a court reporting school 

in Houston, During the same period of time that 

0. P. Carrillo, in conjunction with his brother, 

Ramiro Carrillo, authorized the expenditure of 

these funds to show that Robert was an employee, 

and assume the two hundred and twenty-five dollar 

payments were made to Robert and such claiml were 

in fact forged by a person unknown; assume 

further that as a result of this conspiracy, the 

Road and Bridge Fund was deprived of four 

thousand five hundred dollars to the said 

Roberto Elizondo without authority of law; assume 

further that without authorization to make such 

payments that Judge Carrillo did so to deprive 

the Road and Bridge Fund of such money. 

Assuaing all that to be true, for Robert 

not doing work for the county and receiving that 

money per month, assuming that 0. P. Carrillo 

participated in that conduct, in vour opinion, 

would such conduct be clearly inconsistent with 
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proper performance of his duties as a judge? 

MR. MITCHELL: I would have to object. 

I don't know how in the world Judge Carrillo 

has anything to do with the Commissioner's 

Court to conspire. 

THE MASTER: The objection is overruled. 

You may go ahead and answer. 

Assuming the facts that you say, I would say 

that would be inconsistent with good judicial 

knowledge. 

Assuming that the inconsistency were improper 

judicial action, would you be of an opinion that 

is clearly of a nature to cast discredit on the 

judiciary? 

Assuming all those facts, yes. 

THE MASTER: Let's break for a short 

recess at this point. 

(Short recess taken.) 
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THE MASTER: Gentlemen, and Miss Fox, 

2 I'm sorry about that, what do you want to 

3 do about all of those folks out there? 

4 JUDGE O. P. CARRILLO: That is what I 

5 was doin~. Jud~e, I am sorry. 

6 MR. MITCHELL: We ~ve sent them on, 

1 Judge, with the admonition that they should 

8 be on hand for a telephone call. 

9 THE MAS~ER: And do you have some out 

10 there also? 

11 MR. ODAM: Oh, yes, sir, I have a 

12 number, Et me see --

13 MR. MITCHELL: I hope I haven't sent 

14 any of yours off, Mr. Odam. 

15 THE MASTER: We are imposin~ on people, 

16 thou~h, we may be some more time with Mr. 

17 Nye and then we have ~ot Garland Smith. 

18 MR. ODAM: Yes, sir, this is off the 

19 record. 

20 

(Discussion off the record.) 
21 

THE MASTER: You may proceed with your 

examination now, Mr. Odam. 

24 Q (By Mr. Odam:) Mr. Nye, the last question that 

I posed to you, to refresh your memory and mine, 
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was with resnect tn whethPr or not. the ~erformance 

r~~arding Rob~rto Elizando. I ~resum~ it would be 

tru~. was of a nature to cast discredit. and we 

will ~ick u~ at that ~oint. 

My next qu~stion to you is this, as you 

recall the hy~othesis or the assum~tion was that 

the ~~riod of time involved was in January 1, 1972, 

through Se~t~mb~r. 1973. 

My Question ~ow, in your o~inion, as a 

~ublic offic-ial, i.n the 229th Judicial District 

at that time. assumin~ it to be true that all of 

that took place with Rob~rto Eltzando, was that 

a matter of common knowledge in Duval County at 

the time of the election in November of 1974? 

THE MASTER: You safd Duval County. 

MR. ODAM: I am sorry, not just Duval 

County. 

Q Was that a matter of common knowled~e in the 229th 

Judicial District. in all three countim? 

A I can't S?eak for Duval and Jim Hogg, but it was 

not common knowledge in Starr County, if such • 

cons~iracy existed. 

THE MASTER: Yes, sir. 

Q Now, durin~ this period of time, January 1 of 

72 until September of 1971, you say it was not 

CHATHAM & ASSOCIATES 
COURT REPORTERS 

717 ANTELOPE • GUARANTY BANK PLAZA 
CORPUS CHRISTl. TEXAS 7840, 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

24 

25 

.)'!10 

known in your county, Starr County? 

A That is corr~ct. sir. 

Q What was your ca~acity, and I'll refresh my memory 

from your earli~r tPstimony, what were you doin~ 

during the l'Priod of January of 1972 to September 

of 73? 

A I was district attorney. 

Q Now, would your district include Jim Hogg and 

Duval Counti.es? 

A That is correct, sir. 

Q But even though you were district attorney, you 

were not familiar enough with what was going on in 

those two counties to form an o~inion as to 

whPther or not it was common knowledge in the 

other counties in your district? 

A L~t me ~reface it with this remark: Rio Grande 

City is about ninety miles from Hebbronville, 

and Hebbronville is about fifty or sixty miles 

from San Diego. Those are the three county seats. 

They are all s~arcely l'Ol'ulated, cattle-oriented 

areas and we have very littlP communication other 

than when we ~o to court. 

Durin~ the time that I was in court, I had 

no knowledge of it and it was never broug~to 

my attention so from my own ,ersonal knowbdge, I 
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can say that it was not, but you no not know 

whPther that whether I was privy to thin~s 

that were common knowled~e in the community bein~ 

the district attornPy. 

Q Now, Hpbbronville is the county seat of which 

county? 

A Jim Hn~g. 

Q Rio Grande City is in Starr County? 

A Yes, sir. 

Q Again, as set forth, it was simply not matters of 

common knowledge as you know in Starr County? 

A That is corrPct. 

Q Now, Mr. Nye, what I havP done, in part thus far, 

and you are a lawyer and vPry wPll know that I 

have posed a hypothPsis to you based upon our 

plPading in the case. 

As you can tell, onP reason that it has 

taken so tong fn doing this, ts I tried to stick 

very closely to thP pleadings and read verbatim 

what they arE>. 

MR. ODAM: It is my intention, and I 

am informing opposing counsel and the Master 

at this time, to do so, with regard to 

I have gone through page -- the bottom of 

page 5 and I would intend to go through 
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the matt@rs contained in th@ remainin~ 

pa~es. I can do this in one of two ways, 

I can do it verbatim so I can stick to our 

pl@adings or I can refer to my notes and 

do it by t~e overview that I gave the court 

earlier. 

For the purposes of savin~ time, I 

think that my overview comments stick close 

enou~h to the oleadings. As to whatever 

the Master desires simply from a standpoint, 

really. 

THE MASTER: Why don't you try it from 

an overvi@w and see if there is ob1ection 

to the form of it as opposed to the sub-

stanc@. 

MR. ODAM: All right, sir. 

Q (By Mr. Odam:) Now, Mr. Ny@ --

MR. MITCHELL: Pardon me, Judge, I 

understand now what the examiner has done 

is und@rtaken with thh witness is to make 

him his own witness and a source of evidence 

to prov(' this sur rebuttal. answers to the 

pleadings by Jud~e Carrillo as regards the 

prior term doctrine. I don't see any plead-

fngs in sur rebuttal 
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THE MASTER: I don't know what you 

mean by sur r~buttal. 

399 

MR. MITCHELL: I mean he is offsettin~ 

the prior t~rm doctrine with the doctrine 

that is announced in th~ cases, that it 

wouldn't make any difference it occurred 

prior to the ttme if it were not well known, 

it would not constitute a defense. 

All I'm saying is, Judge, in addition 

to the ob1ections we have previously made 

it is apparent that counsel is going to do 

is to go into the balance of the articles 

or specifications contained in his amended 

notice and we are going to ob1ect in that 

there is no pleadings by the examiner that 

the prior term doctrine is offset by the 

non-public or non-common knowledge doctrine. 

THE MASTER: The ob.1ection is over• 

ruled, It is my view it is your burden to 

prove the prior term doctrine and that is 

that he was elected by the people who had 

some degree of knowledge. 

It is not his burden, it ts your burden 

to establish that affirmative defense. 

MR. MITCHELL: On the face of the 
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~leadin~s then, Jud~P. I have p1ed the term 

commencin~ January 1st of this year. His 

article two doesn't go beyond 1971. 

THE MASTER: That is right. 

MR. MITCHELL: So, it is defective on 

it's face. It doesn't raise ~rior term, 

it doesn't raise anything. He doesn't say 

anything occurred in 1975 tn his article 2. 

He doesn't say that anything occurred in 1975 

in one or two of the others and as far as 

I am concerned, and those are the 1udge's 

or as far as the judge is concerned, Your 

Honor, in those sp~ctfications contained in 

the original formal noti.ce, we say nowheTe 

does he go i.nto 1975. 

THE MASTER: Well, youT obiection i.s 

oveTTUled and you may proceed. 

MR. MITCHEL~: Note ouT exception. 

For example, Judge MPyers. look on Roman 3, 

he says from the period January 1st, 72, 

to SeptembeT 3. WP11, on it's face, it 

doesn't touch January of 75, so 1 say in 

ordeT for him to come in now with proof 

that will neverthPless -- this misconduct 

wasn't washed out by the certificate of 
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Plection, h~ doesn't pl~ad it. 

THE MASTER: I overruled you. 

MR. MITCHELL: Okay, thank you, Jud~e. 

Q (By Mr. Odam:) Now, you understand, Mr. Nye, that 

what I am ~oi.ng to do is not verbatim go by my 

pleadings, but try to appropriately characterize 

what is in the oleadings by way of summary, and 

I am sure that if I do not home close enou~h to 

the pleadings that I will brou~ht back on to the 

I would like to pose you the following hypo-

thesis and like for you to asRume that the follow-

in~ statement to be true and did, in fact, occur. 

I would like for you to assume w~th regard 

to an employee by the name of Francisco Ruiz. that 

Franc tsc,o Ruiz. as a result of the actions of 

one 0. P. Carrillo did, durin!!; the period of 

January 1, 1972, to June or July of 1974, that 

Francisco Rui.z di.d work on the ranch belonging 

tn one 0. P. Carrillo. 

That whf.le he did work on the ranch of 

0. P. Carrillo, that Francisco Ruiz was an employee 

of the county of Duval. 

I will interject at this point, for the 

purpose of my hypothesis, and ask you if you 
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know a ~entleman by the name of Francisco Ruiz? 

A I don ' t know. 

Q All ri~ht, sfr. Assume further that while he 

was a county emnloyee, that he received three 

hundred and seventy-five dollars a month; while 

he received that amount of money, that on many 

occasions he nerformed labor on items of machinery 

and equ{nment that belon~ed to Duval County, but 

the work was done aut at the ranch located in 

Duval County. 

In return for this labor that he did on the 

equinment, and the property out on the Borjas 

ranch, that Francisco Ruiz received no comnensa-

tion from 0. P. Carrillo, private money, but was, 

in fact, paid from the public money belonging 

to Duval County. 

That as a result of the instructions of 

0. P. Carrillo that this labor was performed 

and that this was a wrongful appropriation of 

both -- of the services of Francisco Ruiz, a 

public employee, being paid by public money to 

perform private serviees. 

Now, my question, assuming all of that to 

be true, what would be your testimony with respect 

to an opinion as to whether or not Judge 0. P. 
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Carrillo, raustn~ that all to take place, would 

be conduct t~at woulrl be clearly inconsistent with 

the Performance of his duties as a district jud~e. 

A Counsel, if he was a co-conspirator to that, I 

think that wnulrl be a~alnst the conduct of a 

person acting as a district jud~e. 

In tl'!t resp~>ct. mie:ht I add this, that in 

my opinion a rlistrict jud~e has to hold himself 

in such a manner rhat he is not a party to any 

breach of the 1aw and any brPach of the taw on 

his part. assumin~ that situatlon, would be impro-

S:> all of these Questions that you S~re askin~ 

on all of thesP char~es, I would have to say that 

anythin~ that th~> Jud~e did that was improper, 

that would be a breach of the taw, would be 

a~alnst any 1udiciat position that he mi~ht have. 

So, in tryin~ to cut down my testimony, I 

can say that, as a ~enerat rulP, the thin~s that 

you have chsr~ed this ~entlemen with, if they are, 

in fact, breschPs of the law, in my opinion it 

would be brPachPs of his judicial position. 

~ Q And when you say breaches of his judicial posl• 

tion --

U A Conduct unbecomtn~ a district 1ud~e. 
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Q And clearly inconsistent wtth the proper perform-

ance of his dutiPs as a jud~e? 

A Obviously, if it has to do with thP malfeasance 

of any kind of the laws of the State of Texas, yes. 

Q And also, clearly of the nature to cast discredit 

upon the judiciary? 

A I think that t~ a basic premise, that all attor-

neys should Psnouse to, 

Q Well, I apprPciatP your candor wholeheartedly. 

THE MASTER: True, but occasionally 

~otn~ over fifty-five ts all ri~ht, isn't 

it? 

TqE WITNESS: On occasion, Jud~e. 

THE MASTER: All d~ht. 

THE WITNESS: Of course, we are speak-

in of very serious dereliction of the law. 

THE MASTER: Yes. 

Q WE' are not 

MR. ODAM: Strike that. 

Q All ri~ht, then, I ~ould pose this question to 

you with respect to that area. and that is to 

refrf'sh your mf'mory this occurred during the 

p~rtod alle~ed from January 1 of 1971 until June 

or July of 1974, in the allf'~edly prior to the 

time of election in November of 1974. 
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My questton to you is whethrr or not the 

best of your knowled~e. that it wAs 8 matter of 

common knowled~e in the 229th Judicjal District 

that 0. P. Carrillo was havin~ Francisco Ruiz 

paid by the county to do work for him out on the 

405 

Bor;as ranch. Was that a matter of common knowledgr 

or not? 

A A~ain, sir, i~t was not to my knowled~e. It was 

not -- I can answer it was not common knowled~e in 

Starr County. As to the other two counties. t 

can't answer with any de~ree of certainty. 

Q All ri~ht, sir. I10uld like for you to assume 

the followin~ statement of fact to be true with 

respect to an rmoloyee by the name of Oscar Sanchez. 

Do you know Oscar Sanchez of Duval County? 

A I don't think so, I don't think I do. 

Q All ri~ht, sir. I would like for you to assume 

that durin~ the year 1971 that Ram{ro Carrillo 

consoired with 0. P. Carrillo to wron~fully appro-

oriate the value of the services and the benefits 

of Oscar Sanchez on at least two occasions, and 

that on these two occasions, Oscar Sanchez an 

employee of the county, while betn~ paid a salary 

of two hundred and seventy-five dollars a month. 

actually worked on a buildin~ -- on the buildinr 
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of a reservoir on the ranch of 0. P. Carrillo 

2 located in Duval County. 

3 
FurthPr, h• did not only nerform this labor 

s 
that belon~Pd to Duval County and fuel to operate 

6 such heavy Pqufpment that belon~ed to Duval 

7 County t~ work on that reservoir. 

8 Assume further that as a result of all 

9 
of thiA, this was a wron~ful aooronriAt{on of 

10 the orooPrty of Duval County and ~e services of 

11 
thP county PmolovePs to personal use and benefit 

12 of 0, P. Carrillo. 

13 
My quPstion to you. number onP, ts whether 

It or not you would consider that a conduct cl•arly 

15 inconsistent with the proper performanc• of hta 

18 1udfctal duties. 

17 MR. MITCHELL: Makin~ all of those 

II assumptions, of course. 

II MR. ODAM: Y.-s. 

• A W•ll, makin~ all of those assum~tions, and makin, 

21 him a ans"ir11t,r, too -- as a practical mattrr 

theft. I would say. yes, it would be inconsistent 

~fth hts 1udfcial duties. 

By the same token, I must state that in 

all candor, that fn the South Texas area. sometimes 
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a county commissioner mt~~t run 8 ~rader by a 

~rivate road for 8 oeriod of an hour or two, or 

something, and if that is what this is alludin~ 

to, I don't know, I am not sure if that would 

out that in that cRte~ory. 

But assuming the facts as you state them, 

I think it would be inconsistent with his duties 

as a district judge. 

Q And would it further be your opinion that that 

would be conduct clearly of the nature to cast 

discredit upon the judiciary? 

A A~ain, making that same assumotion that such is 

the situation, to where it would be considered 

407 

gross, you said it was on two occasions, and like 

I say, I must in all candor advise the jud~r that 

nn occasion, ~ust like -- like somebody would call 

you as county iud~e and say, ~e are ~oing to have 

a 4-H fair, send the county equipment out here 

to blade a lot" or something for that you would 

say, "Okay". I don't think that -- if it comes 

under that category, I would say no. 

But, if it was something akin to these 

other matters where it would be a direct violation 

of the law ~er se, as far as theft, I would say 

that would also be inconsistent with good judicial 
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conduct. 

Q And assuming that this hypothesis were tru~. that 

occurr~d tn 1971, was that a. mattt>r of common 

knowled~t> that Francisco Ruiz dtd this work out 

on the ranch, th~ Borjas ranch, was that a matter 

of rommon knowledgt> at the time of th~ election 

in 1974? 

A Not tn Starr County. 

MR. MITC~ELL: Pardon me, you have 

gonP back to t~e previous one, Counsel, I 

am sorry. 

MR. ODAM: I'm sorry, they all just 

kind of run togethPr, don't they? 

Q Oscar Sanchez, which occurred tn 1971. 

A Not ln Starr County. 

Q You do not have an opinion as to wh.eth~r it 

would be a mattPr of common knowled~e i.n the 

other two countiPs, Jim Hogg and Duval? 

A No, I do not. 

Q Tht> next hypothesis which I pose to you ts as 

follows: That durin~ November of 1971 that 

Jud~e Carrillo a~propr~att>d to hts own personal 

usr and bent>fit a back hoP. Do you know what a 

~k hot> is? 

A Yt>s, sir. 
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Q ThP ~ro~Prty of thP Duval County Conservation 

and Reclamation District, the Water Di8trict. 

and that he instructed Tomas Elizando. an employee 

of the water district, to takp the baek hoe out 

to the ranch by means of a truck and trailer, 

and that upon arrival at the ranch that Tomas 

Elfzando, the water distri~t employee, using the 

water district property. then constructed a founds-

tion of the building that was built on the jud~e's 

ranc"t. 

That t~is did occur with the usP of the 

water nistrict employee and equipment. My ques-

tion is whether or not that conduct in your 

oninion would be conduct inconsistent with the 

nrnper perfnrmanre of his duties as a district 

iud~e. 

MR. MITCHELL: Assumin~ all of the 

alle~ations are true. 

THE MASTER: That is an assumption, 

yes. 

MR. ODAM: I am assuming that on every 

hypothesis. 

MR. MITCHELL: Jud~e. I just missed 

him asktn• that. 

A i ftrovtdfn~ those allegations -- I mean. YPs, s r, ... ,_ 
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a~sumfn~ that thosp facts arP assumed, I th{nk it 

would improper. 

Q And assuming thPm to be truP, would it also be 

your opinion that that would be conduct clearly 

of A nature so as to cast discredit upon the 

iudic iary? 

A Yes. sir, makfng the whole foundatfon. 

Q All ri~ht, and my final question to you on that 

aspect is with regnrd to whether or not that 

conduct that occurred in Nnvember of 1973. l->hether 

or not -- was that a matter of common knowledge 

in the 229th Judicial District at the time of 

thP election in November of 1974? 

A Not in Starr County, sir. 

Q And you have no opinion as to whether it was 

common knowledge tn those two counties? 

A No, sir, I do not. 

Q All ri~ht, finally, I would relate to you in a 

number of transactions that are -- that ~ompletP 

our pleadings, and I will not go through P.ach one 

of them individually, but refer to them as a 

situation somethfn~ alon~ the following lines. 

That during 1971, and 1972 and up throu~h 

a period from 1972 until May of 1974. assume that 

0. P. Carrillo participated in a scheme whereby a 
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conduit cor~oration was set up and that county 

funds were funne1Pd by way of a conspiracy from 

the county treasury into this conduit, the corpora­

t~on, and then on into the private use and benefit 

of 0, P. Carrillo. 

In other words, in shorthand, the use of 

~rlvate funds of an~roximately twenty-nine thou-

sand dollars over a two year period extendin~ to 

nearly a four year ~eriod, twenty-nine thousand 

dollars of the county money for oersonal use and 

benefit of 0. P. Carrillo. 

Assuming that to be true, my question is 

would that conduct be of a nature that is clearly 

inconsistent with the proper performance of his 

duties as a district 1ud~e? 

A In my opinion it would. 

Q And would it also be your o~inion that this would 

be conduct that was clearly of a nature to cast 

discredit upon the 1udiciary? 

A In my optnf.on it would be. 

Q And finally, my Question to you is whether or 

not this was a mattP.r of common knowled~e at t·he 

time of the election in NnvembP.r of 1974, assumine: 

that there were a conduit set up to funnel off 

twenty-nine thousand dollars, was that commonly 
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known i.n the 229th Di.stri.ct? 

A No, si.r, it was not. 

Q Mr. Nye, your questlons on dtrect examination, 

the reason that Mr. Mltchell called you as a 1>1it-

ness, was to relatP how o. P. Carrillo treated 

the jurors and the bailiffs and attorneys in 

court. 

In your oplni.on, i.n considering whether or 

not a 1udge is oerforming his duties as a district 

1udge should one consider only those things that 

rPlate to the courtroom such as how he treats thP 

bai.ltffs, thP 1urors and the attorneys, or should 

ft relate to the matters such as I have described 

to you this morning, assuming them to be true? 

MR. MITCHELL: I am going to object 

with the understanding I would like to ask 

him one along the same line, Judge Meyers, 

but i.t would be improper. I really won't 

object to it, I'm going to ask him one like 

tt if I can get an agreement wi.th Mr. Odam 

where he won't object to mf.ne. 

THE MASTER: There i.s no objection, 

Mr. Odam? 

MR. ODAM: There is no oh1ection posed. 

~ A I think that not only should a judge demean himself 

CHATHAM & ASSOCIATES 
COURT REPORTERS 

717 ANTEI..OPE • GUARANTY BANK PI..AZA 
CORPUS CHRISTl, TEXAS 7840, 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

25 

41~ 

properly on the bench, but off t~e bench as well. 

and particularly with respect to matters which are 

clearly, say against the law, such as the hypo-

thesis that you have posed. 

Q And my final question to you is in consfderin~ 

whether or not a 1ud~e has been en~aged in conduct 

of a nature to cast discredit on the 1udlciary, 

should one s;mply kok to how he comports himself 

on the bench and {n the courtroom wit~ respect to 

matters that 9ere narticularly and snecifically 

relat~d to liti~ation or should it be broader than 

that, in your o-pinion? 

A Well, Counsrl. I think as an officer of the aurt. 

I think that all of us would have to realize that 

not only his comportment on the bench, not only 

is that important or as to whether or not he has 

violated any Texas statutes and that should cer­

t~inly be takenfuto consi~eration. 

Q. Of course, now, I compl£>tely and s·incerely aupre-

elate your puttin~ uo with me for this period of 

time, and I know he intended to call you for 

thirty minut£>s and I know that it is my fault thP 

reason for you being here for two hours, but I 

am very ~lad you came in as a witness today. 

you very much. 
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! E - E X A ~ 1 B ! ! 1 Q N 

BY MR, MITCHELL: 

Q Mr. Nye, Mr. Odam. i.n putting the questions to 

you has asked you to make numerous assumptions of 

fact which, for the record and for your record. 

are hi~hly controverted by Jud~e Carrillo. Ynu 

recall that series of questions, do you not? 

A YPS, 

0 And at the end of each of these questions he 

would ask you whether or not based on these facts 

as being true, and assuming them to be true, and 

I notice that you were very careful in prefacing 

all of your answers oreparatory to ans~ing that 

you were making that assumption whether that con-

duct was clParly inconsistent wfth the proper 

performance of the duties of a district judge, 

first. and whether or not the conduct was of 

such a nature to cast discredft upon the judiciary. 

I believe you testified in every instance, 

assumin~ each and every fact to be true, that 

certafrily the conduct would be inconsistent wfth 

the proper performance of the duties of a judge, 

and certainly of a nature to cast discredit, am 

I correct? 
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A ThAt fs correct. 

Q Now let'~ set asfde the hypothetical questions. 

and let'~ set Aside the assumptions And let's now 

cast the answers to the questions I put to you 

on the basts of personal knowledge and fact as you 

know them. Do you understand that preoaratory 

remark? 

A Yes, sir. 

Q Have y~ in all of your experience wit~ Judge 

Carrillo, either as a district attorney, as a 

litigant representing the State of Texas. as a 

I'm sorry, as an attorney representin~ the State 

of Texas or as an attorney representing private 

individuals, have you ever observed conduct on 

the part of the Jud~e in the courtroom or outside 

of the courtroom that was clearly inconsistent 

with the oroper performance of -- by Jud~e 

Carrillo, of his duties of a district judge? 

A No, 91r, I have not. 

Q Secondly, setting aside hypothetical questions, 

setting aside assumptions, suppositions, guesswork 

I will ask you, and using that as instruction 

pleaaP, Mr. Nye, to answer mv question have you 

ever in all of your years of experience with 

Jud~e Carrillo, eit~er as district attorney reores nt 
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the State of Texas, county attorney or any other 

2 capacity, an ~ttorney representing liti~ants, 

3 have you ever observed any conduct that is --

4 personally now, Mr. Nye, any conduct upon the 

5 part of Judge Carrillo which was willful and 

6 persistent, clearly of a nature to cast discredit 

7 unon the judiciary of the State of Texas? 

8 A I have no such oersonal knowledge, 

9 Q All right now, sPttfng aside the hypothets. et 

10 cPtera. let me dirPct your attention soecfficallv 

11 Mr. Nye, to the case of Manges versus Guerra, 

12 that bE'ing CAuse Number 3953 on tl,e docket of 

13 the 229th Judicial District Court of Texas. I 

14 bE'lieve you have testified in answer to questions 

IS put to you by counsPl represent~ng the examiner, 

16 that you were actually a party to that -- an 

17 attorney in that case Were you not? 

18 A That is correct, sir. 

19 Q And I believe you tpstified, did you not, in 

20 connection with the motion to disqualify Judge 

21 c~rrtllo in that case? 

D A You know I don't recall. 

23 Q Well, out of fairnesR to you, Nr. Nye, let me 

24 

2S 

hand you the rPcord rhat has hePn introduced. 

To refrPsh your recollection E-25 reflects 
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that therP WPre Actually About four or fivr heAr-

ings. Let me hand that to you, and let me ~et 

into that for a few questions. 

THE MASTER: E~cuse me, Mr. Mitchell, 

a~ain for the purpose of the record, therr 

is evidence in this cause that Manges a~ainst 

Guerra was originally filed in the 79th 

District Court, 

MR. MITCHELL: That is correct, Judge. 

THE MASTER: I take it that when the 

229th District Court was created that cause 

of action was automatically transferred tn 

that court, and if not, I think it ou~ht 

to be cleared up, either by stipulation or 

testimony. 

MR. MITCHELL: Jud~e. I had intended 

at the cross-examination of Mr. Garland 

Smith to introduc~ the order of dismis~al 

of the federal and the transfer, but perhaps 

I can address those questions --

THE MASTER: It doesn't matter to me. 

MR. MITCHELL: That is correct. 

THE MASTER: But tl,e record is not 

clPar on it. 

MR. MITCHF.LL: All ri~ht, Judge. 
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Q (By Mr. Mitchell:) Mr. Ny~. you heard the Court's 

2 inquiry, let me summarize, if I can briefly, the 

3 Man~es V Guerra litigation. Initially if you 

4 wtll recall, and that is a part of the record here. 

5 th~ initial suit was filed in 1956. December the 

6 13th. 1956, filed by Mr. Manges against certain 

7 of the partntrs in the Guerra and Son partnership. 

8 which was. I believ~. previously identified as 

9 a limited partnership comnosed of ffv~ general 

10 partners and one limited, and I believe that is 

11 E:~Chibi t E-13. 

12 That suit was thereafter, on motion filed 

13 by the attorneys reoresentin~ the Guerra --that 

14 wasn't a motion actually, an action for a reor~ant-

15 zation, moved ovPr to Federal District Court for 

16 the Southern Dtstrict, and therPfort- abated, do 

17 you recall that. plPase, sir? 

n A YPs, I recall a gPneral f~ct that the matter was 

19 taken to federal court, and then somethin~ happt-ned 

over there. 

~ Q YPs, sir. 

~ A But Jud~e. this is a very complicated lawsuit. 

23 Q Yt-s. 

~ A I don't wi~h to put myself in a position of meettng 

25 myself on the wAy back. and on any of these things, 
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they are all a matter of record. 

2 MR. MITCHELL: Perhans I can reserve 

3 those ~uestfons for Mr. Smith, Your Honor. 

4 THE MASTER: Yes. 

5 Q At any rate now, let me move -- I believe the 

6 recorcl will reflect, Mr. Nye, and if I am makin~ 

7 a misstatement of it, I w~ll be correctPrl, that 

8 the case was thereafter. Mr. G~rland Smith thPre-

9 after came into the case, after the case had been 

10 tran$ferred to the federal court by reason of an 

II aonllcatfon for reorgani~ation, the case was 

12 ~ettled essentially in 1970 and finally hrou~~t 

13 hack to the district court, the 229th Di~trict 

14 Court, sometime in January of 1971. Does that 

IS serve your recollection? 

16 A Generally that fs correct. All I remember -- I 

17 orlmari.ly remember that it was always t.n the 

18 ~rocess of settlement. 

19 Q All ri~ht. 

A And it was settled at one ~oint, I think, in the 

21 federal court and then it was settled at another 

point in the state court. 

~ Q Right, and these questions are actuallv orepATator) 

24 

25 

~UP!Itinn!l ~ut to you in connection witl-t certain 

Questions I will a!lk you, and also in cnnnectlnn 
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counsel for the Pxamtner and t~at is that ln 

1971 Judge Carrillo took his oath of officP and 

was the jud~e of the 229th Judicial District? 

I think that is corrPct. 
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And that the record will reflect that there "'ere 

about two orders entered by the judge, and I 

believe your earlier testimony is that those 

orders were signed by the judge on the basis of 

the litigants consenting to those? 

I don't remember the number of orders, but I 

remember that a number of orders had been signed 

by the judge by agreement of all parties. 

Then there was, ~s I recall, in the latter part 

of 1972, an application received by Mr. Bates 

for a final accounting? 

Yes. 

Do you recall that? 

Yes. 

I believe the record reflects that was filed 

November 17, 1972. It was at that point that 

Mr. Garland Smith came back in the case. I 

believe you were noticed at that time to secure 

complete discharge. The record indicates further 

that a motion was thereafter filed to disqualify 

the judge and that motion being a first motion 

in disqualification and recusation and was in 

fact heard on January 15, 1973. 

I recall that such a motion ~1as made and I 

believe that Judge Carrillo recused himself from 
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hearing the motion. 

Right. 

And it was heard by Judge Mangus Smith. 

Exhibit 25 appears to be the testimony that was 

adduced on the motion to disqualify, filed by 

Mr. Smith on behalf of his client. 

Yes, I think that is correct. 

And it appears to be a hearing on February 20, 

1973, March 30, 1973, am I correct? 

Yes. 

And April 23rd, 1973, am I correct? 

Yes. 

May 18, 1973, am I correct? 

Yes, that appears from the record. 

Do you know, first of all, that as a matter of 

fact, that Mr. Smith had filed a motion to 

disqualify and recuse back in the early part of 

1973, and thereafter this was supplemented later 

on and brought to the attention of Judge Mangus 

Smith, do you know that? 

No, sir. 

Do you know, for example, that Judge Carrillo 

was -- that the first and second supplemental 

motions to disqualify were never called to his 

attention? 
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A I have no knowledge of that. 

Q 

A 

Q 

A 

Do you know, at the same time, that Mr. Smith 

was in contact with the Judicial Qualifications 

Commission? 

No, sir, I don't know that. 

You don't know, for example, that during these 

hearings before Judge Mangus Smith, that Mr. Garla d 

Smith wrote the Judicial Qualifications Commission 

in April, 1973, covering the same matters, do you 

know that or not? 

No, sir. 

MR. ODAM: I object to this line of 

testimony. We could almost stipulate 

Mr. Smith -- I don't see the relevancy as 

to what is pled in Paragraph 2. The motion 

was filed to recuse himself and the record 

speaks for itself as to what took place. 

THE MASTER: What is the point, whether 

he knows it or not? 

MR. MITCHELL: I am trying to establish 

the familiarity of this witness with the 

record. 

MR. ODAM: I don't see that is in the 

proceedings. 

MR. MITCHELL: It becomes important. 
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First of all, the judge does not have a duty 

to disqualify himself unless the bank is a 

litigant and he doesn't have to. Unless 

that landlord was a litigant, the grazing 

leases do not come into play on the land and 

the Cadillac situation either. I am going 

to establish with the posture of the case, 

what it is, and the fact that he solicited 

the answer to this and opened this up, and 

that is where I am going. He has opened the 

door on it and I need to ask the questions 

to establish this witness' personal knowledge 

before I asked him these questions. 

THE MASTER: It sounds like to me you 

are arguing the case through this witness. 

MR. MITCHELL: Well, I will withdraw 

it. 

THE MASTER: All right. 

(By Mr. Mitchell) Let's take January, 1973. 

On a hearing on First Motion to Disqualify, let 

me direct your attention to that period of time. 

First of all, was the First State Bank and 

Trust Company of Rio Grande City a party to 

Manges versus Guerra? 

No, sir. 
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Q All right. Number two, was there any dispute 

A 

Q 

A 

over the title to land previously owned by the 

Guerra and Sons partnership in January, 1973, 

Mr. Nye? 

1 was of the impression those matters had been 

resolved. 

That is right. Your answer would be there was 

not? 

That is right. 

MR. ODAM: If 1 could take the witness 

on voir dire to establish in my own mind 

the witness' knowledge of this case. 1 know 

he testified 

THE MASTER: You may. 
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Y.Q.!! E X A M I N A T I 0 N -----------
2 

3 BY MR. ODAM: 

4 

5 Q 

6 

7 A 

8 Q 

9 

10 A 

II Q 

12 A 

13 

14 

15 Q 

16 

17 A 

18 Q 

19 

20 A 

21 

22 

23 

24 

25 

By whom were you employed at that time, Mr. Nye, 

in the Cause of Manges versus Guerra? 

By the receiver. 

Were you an attorney for the receiver in Manges 

versus Guerra? 

Yes. 

What was your function? 

We gave notice for the various creditors and to 

marshall the assets and put it all into context 

to finally close the receivership. 

Were you acting as an attorney for the receiver 

Attorney Jim Bates? 

Yes. 

Were you acting at Senator Bates' instructions 

on those matters? 

Yes, I would suggest to him or he to me as the 

case may be. 

MR. MITCHELL: I believe the question 

has been answered. 

THE MASTER: I am going to let him go 

a little further. This is not recross, 
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however. 

MR. ODAM: Yes, I understand. 

(By Mr. Odam) As attorney for the receiver, were 

you actually participating in the preparation of 

pleadings the receiver was filing? In other 

~-1ords, --

Yes, sir, I was assisting in the preparation of 

pleadings. You see, up to this point, everyone 

had agreed to the receiver. Like I say, this 

whole case, at all times, was always in the 

process of being settled and a step would be 

taken in the right direction for settlement and 

before dark there may be some question and some 

other conversation between the parties, but then 

that step would be taken forward. It seemed like 

that was the way it went. 

MR. ODAM: It appears the witness has 

some familiarity with the lawsuit. I think 

in his last response to Mr. Mitchell's 

question, it appears his closeness and 

ability to answer the question should be 

taken into consideration. It appears he is 

not as familiar with the case, however, as 

Mr. Smith was. 
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E X A M I N A T I 0 N -----------
(CONTINUED) 

BY MR. MITCHELL: 

Q You helped prepare the final report, did you not? 

A Yes. 

Q And Mr. Smith had been not hired at that time --

MR. FLUSCHE: That is an assumption, 

contrary to the evidence. 

THE MASTER: Objection is sustained. 

That is argumentative. This witness cannot 

know what some other lawyer knows. 

MR. MITCHELL: I will withdraw that. 

Q (By Mr. Mitchell) In October, 1972, do you know 

whether Garland Smith had been retained to come 

back in for Ruben Guerra? 

A I recall that at that time, Mr. Ruben Guerra was 

represented by Mr. Skaggs and thereafter he lMS 

represented by Mr. Smith, but I don't recall 

exactly at what point in time it took place. 

Q Let's go back to this final report draft of the 

receiver. Let's put it this way. Was this a 

standard and usual breed of Texas receivers that 

was appointed? 
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It alleged the ownership of Mr. Manges at that 

time? 

Correct. 

And it alleged the danger of destruction and 

withholding and so forth and it was on that 

basis? 

Yes, as I recall. 

And as of that time, your memory serves you, and 

I am talking about 1972, that the Guerras 

themselves with Mr. Manges settled out the land 

and stock and all the aspects of the subject 

matt~r on the receivership, is that your 

recollection? 

Yes. It is also my recollection that the 

receiver was appointed by Judge Laughlin upon 

their concurrent approval. Everybody was in 

agreement that the receiver be appointed and that 

the receiver be Senator Bates. 

21 Q .Excuse me, Your Honor, but I would like to get 

22 

24 

25 

the letters introduced by Mr. Smith. 

THE MASTER: Which letter, there is a 

letter from Mr. Pipkin -- well, that was 

enter~d on your initial motions, pleas in 

CHATHAM & ASSOCIATES 
COURT REPORTERS 

717 ANTELOPE • GUARANTY BANK PL.AZA 
CORPUS CHRISTl, TEXAS 71,01 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

.Q 

A 

430 

abatement and so forth. 

MR. MITCHELL: I want the letters, 

Exhibits 9 and 10, I believe. 

(By Mr. Mitchell) I hand you Exhibit 10, which 

has been previously introduced. It appears that 

back in April, 1973, Mr. Smith wrote Mr. Pipkin 

setting out certain significant items, as regards 

conduct on Judge Carrillo, one being a Cadillac 

and one bank stock and property and grazing lease! 

on certain real property. Am I correctly stating 

what is on Exhibit 10? 

I presume so, Counsel. This is the first time 

I have seen this letter. 

With that in mind, let me ask you this: In 

October, 1973, was there any dispute whatsoever 

as to real property owned by Guerra and Son? 

My impression was that all of those matters had 

been settled. 

Any bank stock anywhere? 

My impression was Mr. Manges paid the receiver 

for the stock and that was no longer an issue. 

Was there any other property the subject matter 

of controversy in October, November, December or 

January of 1973 that you recall? 

That is a very broad question, Counsel, but that 
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I can recall, no. 

Now, using that answer and your knowledge to 

form the basis and input of that answer, let me 

ask you this: If an application was made to a 

judge before whom that report is pending to 

disqualify and recuse himself, and you have been 

read the specifications contained here, I will 

ask you whether or not you have an opinion as to 

whether the judge had any real or direct interest 

in the subject matter of that litigation if he 

owned ten shares of stock in a bank that was not 

a party to the suit? Would he own such a direct 

interest that would disqualify him? 

If the Court please, it is my opinion, he did not. 

I will ask you, if he did own grazing leases that 

were made by the judge on the land that had 

previously been within the jurisdiction of the 

Court, but was not at the time --

MR. FLUSCHE: These are contrary to the 

allegations of the amended notice of formal 

proceedings. We are alleging he took these 

things as a bribe. We are not alleging 

because of his ownership of bank stock --

MR. MITCHELL: There is no where in this 

formal notice, and I looked at it very 
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carefully, that it says anything about a 

bribe, but Mr. Smith says that. The Court 

is aware I have raised this question. There 

is nothing in two that suggests a bribe of 

0. P. Carrillo by anybody, nothing in the 

facts, either, that suggest it. On the 

bottom of Page 3, if the Court recalls, there 

was a discussion that he should disqualify 

himself ipso facto and that is the thrust of 

our questions at this point, and that is that 

the judge should not actively take part in 

a proceeding to --

THE MASTER: Where does it say bribe? 

MR. FLUSCHE: I am alleging that he 

accepted these gifts. I never used the word 

bribe. 

THE MASTER1 And that he did not 

disqualify himself? 

MR. FLUSCHE: That is an additional 

allegation. It is the allegation in terms of 

a bribe, that is what I am trying to say. 

MR. MITCHELL: I will take it from there, 

Judge, if I might be permitted to go right 

on. 

THE MASTER: Well, in essence, what 

~----~--------------------------------------------------Jr-
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counsel said was that they were not 

contending -- well, I am not sure what you 

said. 

MR. FLUSCHE: I am not contending 

because he owned ten shares of bank stock, 

this disqualified him. 

MR. MITCHELL: He said -- I wrote it 

down here -- I said they are charging in two, 

and I went to the books and found the rule 

that the judge should never have an active 

part in determining whether he was 

disqualified, hut that he should let somebody 

else do it for him and that is what we are 

saying here. 

MR. FLUSCHE: We are saying it is a 

gift. 

THE MASTER: You are saying you should 

not have accepted what would be gratuities 

from a litigant while sitting on the case? 

MR. FLUSCHE: Correct, sir. 

THE MASTER: And you interrupted 

MR. FLUSCHE: If he should disqualify 

himself just because he owns hank stock. 

THE MASTER: Wel.l, you can see he 

should not have because of tha·t. 

CHATHAM & ASSOCi!ATES 
COURT RE1='0RTE '~S 

717 ANTELOPE .. GUARANTY I BANK PLAZA 
CORPUS CHRISTl, TEX.t!S 78401 



2 

3 

4 

5 Q 

6 

7 

8 

9 A 

10 

11 

12 

13 Q 

14 

15 

16 

17 A 

18 Q 

19 

20 

21 

22 A 

23 

24 

25 

434, 

MR. FLUSCHE: That is right. 

THE MASTER: You have a concession, 

Mr. Mitchell. 

MR. MITCHELL: I caught that. 

(By Mr. Mitchell) All right. Mr. Nye, in 

November of 1972, can you tell us anything that 

was left in the receivership other than winding 

up? 

As I recall, theo:·c were primary debts and somebody 

had to come up with a certain or a great deal of 

money to see that all of the debts were properly 

attended to. 

And that was one of the things Garland Smith was 

hollering about and also having to sell one-half 

interest in oil properties and the three hundred 

thousand price throwback? 

Yes. 

Was there anything else pending in that 

receivership and in that case but to wind it up 

as per the general outline you have given us that 

you can recall? 

I believe not, other than the fact there was 

a question as to whether a complete accounting of 

all the partnership matters should actually be 

entered into as to properly terminate the 
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receivership and it was determined that rather 

than to go to all that expense, they should go 

ahead and terminate by agreement, which was 

done. 
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Q All right, now, I think that th~ ~xamtn~r has 

introduced into evidence E-16 17 and 18 whfrh 

~~~ear to be orders entered in Cause Number 3953 

based upon a~ licatfon which appear to be, and 

I think the testimony is that they were all con-

sent applications and consent orders and I will 

hand them to you to examine. 

A Counsel, do you have the applications? Here it 

is -- I believe that all of these aoplications 

were agreed to by the parties and the applications 

would show that. However, I notice here that --

here is the ao~lication, yes, ft was ioined by 

all of the narties in which they had any question 

on the matter. 

Q As a matter of fact, part of those applications 

and orders, Mr. Nye, were. I believe the testimony 

shows, and I believe it is a fact. designed to 

carry out three settlements that occurred in 1970 

between Mr. Manges and the various litigants, that 

is that the parties had already settled out thefr 

case, H. P. Guerra, Junior, M. A. Guerra and 

Ruben Guerra all having settled with Mr. Manges 

in 70 and these applications or at least one of 

them was to carry out that settlement and trans-

fer lands and stock, et cetera, in accordance 
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with the ~tlemPnt, the nreexisting settlement 

2 wit~ the nart~Ps. 

3 A With respect to each one of the parties, I am 

sure the records would be t~e best evidence, 

5 Counsel, but as I recall evPryt~ing to that point 

6 was always by a~reement. 

7 Q So that really those applications and the functions 

8 of the court fn January of 1971 is merely directory 

9 in carryin~ out, orderin~ the receiver to carry 

10 out what the oartners have. in effect, consummated 

11 by their ~ersonal and private a~reements in 1970. 

12 isn't that a fact. Mr. Nye? 

13 A We-11, 1 ike I said before, the records speak for 

14 themselves, but they were all by a~reement. 

15 Q All right. now, in assuming, we used the terms 

16 and Pxpressions for the examiner there wasn't 

17 anythin~ to bribe anybody about in January of 

18 1971, was there, in that case? 

19 A Counsel, that is another hypothetical ~uestion 

20 that you haven't ~iven me any facts on, but --

21 Q Well, the o~ thin~ called upon for Judge Carrillo 

22 

23 

24 

25 

thereafter, and that is after the filing of these 

anplications was the final accountin~. and the 

evidence shows it waR filed in November and the 

motion to dis~ualtfy was filed and Judge Carrillo, 
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aft~r hPartn~ thP ~rE>liminary motions on the 

17th day of -- I mE>an the 15th day of January, 

1971. turned thE> matter ovpr to his administrative 

1ud~e who a~~ointed a jud~e and who heard thP 

matter as ~er thP record. 

nm MASTER: Now, Mr. Mitchell --

Q Isn't that correct? 

THE MASTER: That is correct, it is 

establishpd and it is repE>tition. Now, 

let's get on, Mr. GArland Smith ~stablished 

that, thE>s~ ~entlemen pstablished that. 

why establish it with this witness? You 

arE> just argutn~ your case and therE> is no 

jury. 

MR. MITCHELL: Well, Jud~P, I had 

thought I had it established, too, I really 

did. 

THE MAS 'IE R: Is there any dispute about 

that? 

MR. FLUSCHE: No, sir. 

MR. MITCHELL: Mr. Max Flusche got 

up and stated to this court that Article 2 

doesn't mean now what it meant yesterday, 

it means a bribe, I had to p.o back in and 

establish that there wasn't anythin~ to 
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Jud~E' Meyers. 

THE MASTER: That you may be entitled 

to ~o into, I don't know, but there is 

absolutely no noint in havfn~ this wltnes~ 

a~afn talk about the fact that Judge Carrillo 

did not hear his own disqualification motion, 

but called Jud~e Alamia to appoint a judgE' 

to hear it and Judge Mangus Smith did hE'ar 

it. 

MR. MITCHELL: Okay, if I have estab-

lished it to that extent --

THE MASTER: You haven't, your opponent 

did. 

MR. MITCHELL: WPll, then, Your Honor, 

I would like to ask one other qut'stion. 

Q Do you have an opinion as to whether or not a 

jud~e before whom an application for disqualtfica-

tfon is filed should activE'ly participate and 

take part in the proceedings to determinE' his 

own disqualification, Mr. Nye? 

A Yes, I have an opinion, I don't think he should. 

Q And precisely what Jud~e Carrillo did here, he 

dfd not participate in making that judgment, but 

turned the mattPr over to -- as Judge Meyers has 
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1u~t stat~d, and th~ r~cord is unambi~uous about 

2 it, to another 1udge to make a determination, 

3 am I correct? 

4 A I ~ink the record so refl~cts, Judg~. 

5 Q Nnw, you touch~d on a matter fn answer to a 

6 question out to you by couns~l for the examiner 

7 that I want to mention, or I want to go back into. 

8 First of all, Mr. Nye, you talked in terms 

9 about a custom, oarticularly in that ar~a or that 

10 district. to assist oersons -- commissioners to 

11 assist ~ersons within the ~nunty, within a oermis-

12 sive boundary and ~~rimeters with the use of 

13 county equipment. Do you recall that testimony. 

14 please? 

15 A Yes, I do. 

16 Q I dtd not. by the form of my (Juestton, indicate 

17 

18 

19 

20 

21 

24 

nr intimate t~at it was limtted to that county, 

but I believe would you testify that it is common 

knowled~e that thf~ is quite a common occurrence 

where persons fn t~e county. particularly a ~iven 

precinct. use on an infrequent basis, equtnment 

belon~inR to the county for use in connection with 

rural lands, particularly within those counties 

and orecincts withtn those counties? 

2S A I think I wi 11 .1ust fall back on the common 
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knowled~e of PVPryone that ~ometimes t~at 

I h~ve no specific recollection as to 

any specific matters. 

MR, ODAM: Your Honor I t••ould ob1ect 

to this Question in the line of tlP question-

in~ as Mr. Mitchell know~. to use an analogy 

of wherlPr or not other crimes are committed 

by other peonle, or whatever the general 

character of u~e by ot~er neoole is not the 

issue in thfs case. It i~ not the issue in 

this case as to whether or not every tndividu~l 

in Duval County were to use county employees. 

It is irrelevant to the issues that 

are involved in the case, the extent to 

which it is used by other people, by county 

commis~ioners referred to earlier. It is 

totally irrelevant to the proceedings and 

it is going to take undue time of the Master 

to hear wl-tst all m:Wtt bP going on i.n South 

Texas with respect to these types of proceed-

ings, 

THE MASTER: But thr witness testified 

that it wss common knowledge. that on occa-

sions county pquipment was used at thP 

directions of the -- well, you didn't ssy 
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t.,at, hut IMsumed thAt, st thf' dirt>ctton 

of thf' rommts~1on~rs of that orP~fn~t to 

~radt> 111 nrivatP road or to do cPrtain nrt-

vatt- work. 

MR. ODAM: And I oosf' thP ob1Pctton 

to the relPvancy of the ml'lttPr. 

THE MASTER: It seems to me that bt-ars 

on whethPr or not if Jud~e Carrillo oer-

mitted that to be done on his proof'rty, 

to no ~reater extent thAn other orfvate 

citizens, whether that conduct was clParly 

of a nature to dtscrt>dtt -- to ~ast dis-

credit uoon thP. judiciary. 

MR. MITCHELL: That's ri ~ht. 

MR. ODAM: WhdhP.r it is -- well, I 

still oose the same objt>ction, it fs trrf'lP• 

vant to the e~tent that thf' Master or the 

Su0reme Court should considf'r wht>ther or 

not every county commissioner did it or 

not. It is as to whether or not it cast 

discredit when it is dont- by the state 

district 1ud~Zt>. 

I t.,ink it fs irrelevant the P.Xtent 

to which it fs done by other oeoole. As 

to whether or not this district 1ud~t> did 
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it, w~ ar~ not trying all of the rest of 

the county commissioners. 

THE MASTER: W~lt, that is correct, 

but practices can grow up in localities 

that are accepted although under the strict 

letter of the law may be illegal. This may 

be one of them, it is in my vfew illegal 

to use county eQuipment for private purposes. 

It certainly was common knowledge in 

Travis County, for example from where I 

come, that until a district judge entered 

an injunction en.1otning the county commi.s-

stoners from doing that, it was common 

practice in Travis County. 

MR. MITCHELL: I am not willing to 

concedP it being a violation of the law. 

Counsel said it was a vtolation of the law. 

THE MASTER: I expressed the private 

opinion and not the opinion of the Judicial 

Qualificattons Commisston. 

MR. MITCHELL: Yes. 

THE MASTER: But you are familiar with 

the case to which I address myself? 

MR. MITCHELL: Yes, Your Honor. 

THE MASTER: And so the practice, in 
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this community, I think is relevant and I 

2 overrule the objection. 

3 Q (By Mr. MitchelL:) Keet'ing the court's observa-

4 tions in mind, Mr. Nye, I will ask you, keet'in~ 

5 those observations in mind, whether or not, say, 

6 sssumtng that it is true that Judge Carrillo 

1 caused to be used a back hoe for an hour or two 

8 with Tomas Elizando operating it and did nothing 

9 more than follow the custom of the community, 

10 would that conduct be inconsistent with the 

11 oroper performance of his duties as a district 

12 judge. 

13 A Mr. Mitchell, I think everything is relative and 

14 if it was just for a couple of hours, I don't 

15 think there would be any stigma attached to that 

18 at all. 

17 Q All right, I will ask you the same Question as 

18 to whether or not such conduct was of a nature 

19 to cast discredit upon the judiciary assuming he 

20 did nothing more than was the custom in the county. 

21 A I will answer it in the same manner, everything 

being relative, no. 

~ Q I will ask you with re~ard to the use of any 

25 

equipment or services of an employee, assuming 

for the purt'oses of the question, a custom and 
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use within that custom, Mr. Nye? 

A Well, I think that is too broad e question, Mr. 

Mitchell, and I don't think that I can answer 

that that broadly. 

MR. MITCHELL: Then I wHhdraw the 

quPstion. Thank you, Mr. Nye. 

Q Mr. Nye, the QUPstlon has arisen as to whether 

or not certa1n facts were common knowled~e in the 

arP.a or the community. I don't want to get into 

a discussion of rommon knowlerlge or constructive 

notice or knowledge, but if there were a transfer 

of real ~ropPrty between, say, Judge Carrillo, 

and Mr. Manges and that transfer were evidenced 

by a deed and that the deed filed of record, say, 

in 1969 or 1970. 

If there werP a transfer or purchase of 

stock and that stock were in a bank regulated by 

the national banking statutes and regulations and 

declared publicly and received widespread atten-

tion, if, as a matter of fact all of those matters 

were testified to --

MR. MITCHELL: And. Judge, I can point 

to thE' paj:!:e and tlllragraph if the Court wants 

me to, I would rather try to do it this 

way and exoedite. 
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THE MASTER: Well, you are referring 

to E~amtner's Exhibit 25. 

MR. MITCHELL: That's ri~ht. 

THE MASTER: And it contai.ns the full 

transcript of the testimony as to whether 

it is there or not. 

MR, MITCHELL: Yes, sir. 

THE MASTER: It can be determined by 

lookin~ at i.t. 

MR, FLUSCHE: If I may interpose an 

objection, Your Honor. First of all, all 

44~ 

of this calls for a conclusion and, second 

of all, he misread the alle~atlons aRain. 

tt is not the transfer of the house in 

question, it is not the makinp. of the deed, 

that is the subject of this inquiry. It 

is the acceptance of these thln~s or the 

use of these thin~s to facilitate the 

Jud~e's ~ettin~ a ~ift and it is that 

matter, the ~ettin~ of the ~ift, which is 

the subject of the inquiry. 

THE MASTER: Yes, of course, I say I 

accent that, for this ourpose, but he is 

now ~urnine to the proposition, as I under-

stand It, that in January and February and 
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March and finally endin~ the 18th of May 

thes, PVE>nts ~·ere tes ti fiE>d to, IIJ)llflrently 

in o~en court with public participation, 

that is soectatnrs, and accordin~ to this 

witness with press covera~e. 

MR. MITCHELL: Right. 

THE MASTER: Now, that was beforE> the 

E>lect~on in November of 1974. 

MR. MITCHELL: Right. 

THE MASTER: And that is to•'l-tat '1-te is 

gettin~ to and that seems to me is quite 

relevant to this inquiry. 

MR. FLUSCHE: Of course, this witness 

has already testified there.was wide cover-

a~e of that. 

THE MASTER: You didn't oh1ect that it 

was rel)etiti.ous. 

MR. FLUSCHE: It is rel)et.itious. 

THE MASTER: I am not sure it is all 

that relletitious but I am sure to ask you 

to remember his l)~evtous testimony, he said 

that you may want to devE>lop it some. 

MR. MITCHELL: Yes. 

THE MASTER: I can apl)recia te counsel 

wantin~ to do that. 
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MR. MITC!iELL: !would ~o one step 

furth ~:>r. 

Q (By Mr. Mitch.-11:) And Mr. Nye, keef)ing i.n mind 

the objE-ction and the Court's instructi.on, let mP 

go a stPf' further. Your testimony was that it 

was not notoriety or wide notoriety given because 

of rPasons you havP previously assi~ned, but assume 

that th~:>re was documentation. of)en declarations 

and documentation and no conc~:>alment, open d~:>clara-

tions as re~ards thE' sale, dPeds filed of record, 

would that lPnd crPdP.ncf> that thE>re was notoriety? 

A I think that antidated thP tn~ufry as to disquali-

fication and was -- with respect to the bank stock, 

and what not, and was common knowlPd~E> in Starr 

County and as to some of the other transactions 

that are put on record. 

Q All ri~ht, now I move 

A But I can't spPak for Duval County and Jim HoRg. 

Q All right, now I mov~ Mr. Nye, to the question 

there were hyoothPtical questions out to you as 

reRards consoiracies between Judge Carrillo 

and the commit'lsioners court and f)aymPnt by monies 

from the commissioners aurt, that is invoices 

not invoices. not invoices but vouchers --

MR. MITCHELL: Strike that a~atn. 
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Q There were warrants, county warrants, going from 

2 the cl'lunty, that is as comi.ng out of the commis-

3 stoner's court to Tomas Elizando, Ruiz Sanchez, 

4 various and sundry other persons. 

5 Now, I am going to ask you some questions 

6 about those allegations. 

7 A All right. 

B Q Again, preparatory remarks, I don't think, are 

9 necessary but that. of course, Judge Carrillo 

10 has denied each and every one of these allegations. 

11 Now, I beliwe -- you were a county judge, 

12 were you not? 

13 A I have been county judge, yes, <tfr. 

14 Q You are acquainted with the functions of commis-

15 stoners court in Starr, Duval and these various 

16 counties and any county for that matter in the 

17 State of Texas, ~re you not? 

18 A As county jud~e. I guess everybody else does 

19 more or less the same thing. 

~ Q Presides over the commissioners court, am I right. 

21 Mr. Nye? 

~ A Yes, sir. 

23 Q And the commissi.oners court is made uo w:i.th 1!1 

24 

25 

commissioner eltocted from each commissioners pre-

c{nct, in the county, is that correct? 
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A That ~s corr~rt. 

2 MR. ODAM: Your ijonor, I would obj~ct 

3 at this ~oint to th~ r~l~vanc~ of this tes-

timony. I know what is goiri~ to b~ ~licit~d 

5 in li~ht of the pr~vious questions on this 

6 ~round, hut we have not hegan to put on our 

7 case yet as to how there was a conspiracy 

8 on th~ part of O.P. Carrillo and Ramtro 

9 Carrillo to obtain th~s~ finds. 

10 MR. MITCHELL: By asking th~ witness 

II questions with respect to how it might 

12 have been done, with respect to county 

13 
commissi.on~rs court, ~t cet~ra, is trrele-

14 vant and our pleadin~s thus far are to the 

15 ~vidence which we have not even put on, 

16 and it is simply ~oing into a line of 

17 defense that we have not yet raised by 

18 tryin~ to prove the conspiracy. 

19 THE MASTER: That is true, and that 

is the problem of putting the witness on 

21 out of turn, which was a mistake in this 

22 instance, that I now acknowldge. But 

23 the alternatfve is to let Mr. Nye go. 

24 MR. MITCHELL: And call him back? 

25 THE MASTER: With the threat that we 
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will have to bring him back, and I don't 

know -- you are correct in your objection. 

MR. ODAM: W"ll, Your Honor, agaf_n the 

series of questions I think that Mr. Mitchell 

intends to propound are in line with his 

responses. I believe, in his answer. 

My oositfon is as previously stated 

and for that reason, I would prefer, although 

it is an imposition I know to Mr. Nye, but 

it looks to me like in light of the court's 

statement in recognizing the potentiality 

of the irrelevancy of it, I would prefer 

to not go into these matters based upon 

hypothesis or le~al situations that is 

simoly not reflected yet in the record, even 

to ~o to the ooint of excusing Mr. Nye at 

this point and letting Mr. Mitchell bring 

him on as a defense at some later ooint. 

He is now a defense a witness on 

defensive matters and it seems to me that 

we are -- we have alrrady broken up the 

train of the oroceedings thus far and to 

tnterpo~e this witness' testimony about 

this would do so further. 

What I'm su~gesting is I would prefer 
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to excuse Mr. Nye on these questions and 

recall him or let Mr. Mi_tchell recall him 

at a later uolnt because he is goin~ into 

matters that stmuly do not pertain to the 

way that we intend to uut on our case. 

MR. MITCHELL: Judge Meyers, that is 

urecisely the reason that I made the state-

ment I did when Mr. Odam took this witness 

beyond the legitimate cross. I knew he 

was going to get up here and say wait a 

minute, you can't ~o back here and clear 

this busi.ness up, send hi.m off, maybe we 

can launch him like a rocket and he will 

never come back. 

I knew I was ~oin~ to go into the 

public notice of these conspiracies and he 

testified he was a county judge and sat on 

the county court and I am ~oing to publish 

all of these checks or vouchers, that is 

exactly --

THE MASTER: No, I'm goin~ to cut it 

off, Mr. Mitchell, and excuse -- not entirely, 

but until the examiner has ~one into the 

check matter, we are simuly in an upsidedown 

configuration. Mr. Nye will not be excused 
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as a witness, I am sorry, but he will be 

subject to -- yes, sir. 

MR. NYE: Jud~e. I mi~ht state I have 

no knowledge of any of these other matters 

and I am strictly a hypothetical type of --

THE MASTER: That is correct, that t.s 

what Mr. Mitchell intends to do, I think, 

is to show how --

MR. MITCHELL: As a matter of the 

statutes, everythin~ a commissioners court 

does is public information, Judge Meyers. 

THE MASTER: That is correct. 

MR. MITCHELL: And the only reason 

I am going into it, Jud~e Meyers, is I don't 

want to quarrel with the Court, and certainly 

don't want to step on the Judge's ruling, 

but because of the questions put to him by 

the examiner I didn't intend to ~et into it, 

but I will, of course, abide by the Court's 

ruling. 

THE MASTER: The Court's ruling is 

that until the examiner puts on evidence, 

if he does, as to the manner in which the 

alleged misappropriation of funds from the 

county occurred, I am not going to permit 
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you to go fnto the matter in which the 

statute or the statutes authorizP the com-

missioners court to oay bills but that 

doesn't cut you off from doing it later. 

MR. MITCHELL: A 11 rf.ght, .lld~e. 

TfiE MASTER: I am sorry. 

THE WITNESS: Jud~e, I wish to say 

that I think that I would be haooy to 

coooerate wfth the commtssi.oners or the 

court in any manner. 

THE MASTER: Thank you very much. 

THE WITNESS: I will be up here. 

THE MASTER: It may be that you won't 

have to come back. 

THE WITNESS: Yes, sir. 

MR. MITCfiELL: May I take .1ust one 

minute th~>n? 

THE MASTER: Yes. there may be other 

thin~s you want to ~o fnto, str, certainly. 

MR. MITCHELL: Pass the witness, Jud~e 
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R E D I R E C T -------- E X A M I N A T I 0 N -----------
BY MR. ODAM: 

Q 

A 

Q 

A 

Q 

You participated in the hearing on the 

disqualification? 

Yes, sir. 

As I count, approximately three hundred and some 

odd pages of testimony, ranging over a number of 

days were held. Do you have an opinion, from 

your participation as an attorney for the 

receiver, why it was such a contested matter, as 

to whether or not Judge Carrillo should be 

disqualified or recused from hearing the case? 

No, sir, I do not. I sort of wondered myself. 

I believe it is your testimony that you were of 

the opinion that in light of the assumed facts 

to be true, that the judge should have recused 

himself? 

MR. MITCHELL: He testified that the 

judge should not actively have taken part 

in the proceedings to determine his own 

disqualification. 

MR. ODAM: Let me rephrase the 

question. 
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THE WITNESS: ~I may, assuming all of 

these facts under the assumptions put to me 

at that time per se, without anything else 

added to it, I said that he should be 

disqualified initially when you first asked 

me. That is assuming all of those set of 

circumstances. 

THE MASTER: It is my recollection that 

you said, assuming all of the circumstances 

he gave you with respect to the Manges versus 

Guerra case, assuming the truth of the facts 

about the stock, the Cadillac transaction 

and the grazing lease, I understood you to 

say two things, that you thought he should 

voluntarily recuse himself --

MR. MITCHELL: I don't think you did. 

THE MASTER: I am asking. 

THE WITNESS: I think without anything 

else, I think that is correct. 

THE MASTER: And you said you thought 

he acted properly in not hearing his own 

disqualification? 

THE WITNESS: Yes, sir. 

(By Mr. Odam) All right, sir. In respect to the 

first item where you thought he should have 
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As to the set of facta you asked me, it was a 

hypothetical, yes. 
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Your opinion that he should have voluntarily 

recused himself was not from the hearing of the 

motion, but to have voluntarily recused himself 

from the case? 

Based on your hypothetical question, yes. 

And he should have recused himself from the case, 

not from the motion pending -- I am making the 

distinction. 

Yes, I understand what you are doing. 

I am saying, based on the hypothetical 

question you put to me, I would think, yes, he 

should have recused himself. 

And if he had voluntarily recused himself, then 

there would have been -- from the case itself, 

then there would be no necessity for this 

hearing, correct? 

Possibly not. You see, Judge, in all candor --

this is merely an opinion. 

THE MASTER: I understand and I think 

that is a superfluous question. 

MR. ODAM: The reason I went into it, 

Mr. Mitchell says that is one aspect. I 
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simply want to clarify, and the reason I 

asked the question of the witness, is, that 

he understood that I am not talking about 

just recuse himself from the motion, but 

from the case. I think that is clarified 

now and I will pass the witness. 

MR. MITCHELL: That is all right with 

me. 

!!~!!!.£! 

16 BY MR.. MITCHELL: 

17 

18 Q 

19 

20 

21 

22 A 

23 Q 

24 

25 

When Mr. Smith filed in behalf of his client the 

motion of recusation, do you recall Mr. Church, 

the attorney for Mr. Manges, joined issue with 

that motion? 

Yes, I believe so. 

The fact remains that Mr. Manges, through his 

attorney, had the lawful right to join issue with 

the motion for disqualification and the hearing 
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was held on the joinder on behalf of Clinton 

Manges, is that what it was all about? 

I don't recall the niceties of the situation at 

that time. I want to get something clear. 

Counsel asked me whether on my opinion, 

based on a given set of facts, whether I thought 

Judge Carrillo should recuse himself. Based on 

that set of facts, my answer is yes. Based on 

the facts in this particular Guerra case, my 

answer could be different, because it was my 

opinion all of these matters were behind them. 

I do want to make that matter clear to the 

Court. 

THE MASTER: You are saying that 

based on the hypothet posed by Mr. Odam, 

you think the judge should voluntarily take 

himself out, but you don't necessarily 

agree those are the fact? 

THE WITNESS: Yes, sir. When I told 

the Court I didn't think Judge Carrillo did 

anything wrong or improper, I think when this 

matter came up for the first time, because 

up to that time, all orders had been agreed 

to. The fact that he stepped down and had 

another judge hear the matter was in accord 

CHATHAM & ASSOC1A TES 
COURT REPOFI:TERS 

717 ANTELOPE • GUARANTY BANK PLAZA 
CORPUS CHRISTl, TEXAS 7840, 



2 

3 Q 

4 

s 

6 

7 

8 

9 

10 A 

11 

12 Q 

13 

14 

15 

IS 

17 

18 

19 A 

Q 

21 

A 

23 Q 

24 

25 

with judicial fairness to all parties. 

THE MASTER: Go ahead, Mr. Mitchell. 

(By Mr. Mitchell) The record reflects the only 

pleading filed by Mr. Garland Smith in behalf of 

his client, and after contest to that motion was 

filed by Mr. Church, and after admissions were 

served on Judge Carrillo by Garland Smith, do 

you know of any other action that was taken by 

Judge Carrillo? 

I believe the record speaks for itself and I have 

no personal knowledge of anything else. 

Now, assuming certain facts, as Mr. Odam has put 

them to you, it is your opinion that the judge 

was disqualified? That was the original answer 

that raised a necessity of my aaking you question! 

as to the parties in January, 1971. We have 

established that the Rio Grande City bank was not 

a party, is that correct? 

That is, as I recall, true. 

And you know a judge is not disqualified when 

the bank is not a party to the suit? 

Correct. 

Therefore, if the First State Bank and Trust 

Company was not a party to the suit, and assuming 

Judge Carrillo owned even one million shares, he 
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would not be, as a matter of law, disqualified, 

is that correct? 

I presume so. 

Assuming further, he had a grazing lease on land 

owned by all the Guerras and assuming that grazing 

lease was executed by Mr. Manges, who acquired it 

by paying for it in 1970, the fact that the judge 

sat on the bench holding a lease on land that was 

no longer in controversy would not be a 

disqualification as a matter of law? 

That was my impression at that time. 

And although it may be improper and although it 

may violate some of the old biblical statements, 

assume that the car was bought for him by 

Mr. Manges, if the case was not before him and he 

had recused himself, that would not be a matter 

of disqualification? 

As far as I know, the judge did only ministerial 

acts before him. If he had some economic dealings 

with a party at arm's length, that was up to him. 

The first time the matter was brought up, he 

stepped down and the judicial process went on. 

Now, you heard counsel state that Article 2 

involved a bribery. We all know there was none, 

but you have been practicing long enough to know 
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generally a bribe is a payment of money to 

exercise judicial discretion, is that correct? 

I would suppose so. 

Do you know, Mr. Nye, and I am talking about 

Article 2, do you know any judicial discretion 

to be exercised by Judge Carrillo in connection 

with this case, and if you do, I want you to 

tell us. 

To my recollection, everything was agreed upon. 

Right, And if there was a slightest --

MR. MITCHELL: Well, I will pass the 

witness. 

MR. ODAM: No further questions. 

THE MASTER: You may step down. 

We will be in recess until 12:00 o'clock. 

(Short recess taken.) 

THE MASTER: I understand some 

stipulations were reached, 

Would you state those for the record. 

MR. FLUSCHE: We need, first of all, 

to have these documents marked. 

THE MASTER: Fine. 
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(Whereupon, the above-mentioned 

documents were marked as Examiner's 

Exhibits 32 through Examiner's Exhibit 39 

for identification.) 

MR. FLUSCHE: I will propose the 

following stipulation. 

Exhibit E-38 is a true and correct 

copy of the check issued by Mr. Clinton 

Manges on January 27, 1971 --

THE MASTER: Excuse me. That, I take 

it, is the last marked exhibit? 

MR. FLUSCHE: Next to the last. 

THE MASTER: Let's do them in order. 

MR. FLUSCHE: Okay. 

All right. It is hereby stipulated 

and agreed that Exhibit 32, E-32, is a true 

and correct copy of the minutes of the 

stockholders meeting held on January 14, 

1971, for the First State Bank and Trust· of 

Rio Grande City, Texas. 

THE MASTER: The date again? 

MR. FLUSCHE: January 14, 1971. 

E-33 is a true and correct copy of the 

minutes of the annual stockholders meeting 
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of the First State Bank and Trust held on 

January 13, 1972; E-34 is a true and 

correct copy of the minutes of.the annual 

stockholders meeting held on January 11, 

1973, of the First State Bank and Trust 

Company; Exhibit No. E-35 is a true and 

correct copy of the stock certificate No. 

53-72 of the First State Bank and Trust 

indicating 0. P. Carrillo is owner of ten 

shares of capital stock of the First State 

Bank and Trust Company; E-36 is a correct 

copy of two pages kept from the stockholders 

ledgers evidencing stock transfers by 0. P. 

Carrillo; E-37 is a true and correct copy 

of a summary of all changes of ownership of 

the changes in stock of the First State Bank 

and Trust Company, which was prepared by 

Mr. Anderson, president of the First State 

Bank and Trust Company; Exhibit E-38 is a 

true and correct copy of the check issued by 

Mr. Clinton Manges on January 7, 1971, in 

the amount of six thousand nine hundred 

fifteen dollars fifty-five cents payable to 

Rialto Cadillac Company of San Antonio; 

Exhibit E-39 is a true and correct copy of 
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a check drawn by Mr. Manges in the amount 

of twelve thousand five hundred dollars, 

dated April 4, 1975, and payable to 0. P. 

Carrillo. 

THE MASTER: Now, the stipulation was, 

as I understand it, that these were authentic 

copies of those instruments, is that right? 

MR. MITCHELL: Yes, Your Honor, and we 

do not intend to waive --

THE MASTER: You don't stipulate to.the 

admissibility, but admit to the authenticity? 

MR. MITCHELL: Yes, sir, that is 

correct. 

For the record, we will renew all of 

our objections to Exhibits E-32 through E-39. 

THE MASTER: They have not been offered, 

just identified and authenticated. 

MR. MITCHELL: Okay. My objection is 

premature. 

THE MASTER: Mr. Manges, come up and be 

sworn. 

Is there any objection to Mr. Manges' 

counsel being present, Mr. James S. Bates? 

MR. MITCHELL: None. 

MR. ODAM: At this time, Your Honor, we 
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offer in evidence the exhibits that were 

just marked, Exhibits E-32 through E-39. 

MR. MITCHELL: We object to that on the 

grounds previously stated. 

THE MASTER: State them, please. 

MR. MITCHELL: Those would be hearsay 

in the fact that they go beyond the Articles 

of the specifications. 

THE MASTER: By stipulating to the 

authenticity, there may be some other hearsay 

aspects of them. They are authentic. 

MR. MITCHELL: That is right. 

I say hearsay, because they don't come 

i.n hearsay for the truth of the matters 

contained herein, however, I did stipulate 

to the authenticity. They go beyond the 

scope of the specifications and in addition, 

they relate to matters of a nonjudicial 

capacity and therefore would be irrelevant 

and immaterial; they relate to transactions 

in the prior term rule which was one of the 

objections we previously made. we· reassert 

that in the offer of the exhibits. 

I believe that pretty well covers our 

objection. 
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THE MASTER: Those objections are 

overruled and you may proceed, Mr. Odam. 

The exhibits are admitted. 

(Examiner's Exhibits 32 through 39, 

inclusive, were admitted into evidence.) 

MR. MITCHELL: Note our exception to 

the admission of those exhibits. 
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CLINTON MANGES, 

2 

3 

4 

s 

called as a witness, having been first duly sworn 

upon his oath to tell the truth, the whole truth and 

nothing but the truth, then testified as follows, 

to-wit: 

6 

7 E X A M I N A T I 0 N -----------
8 

9 BY MR. ODAM: 

10 

11 Q Would you state your name? 

~. A Clinton Manges. 

13 Q Where do you reside? 

14 A Freer, Texas. 

IS Q What is the nature of your employment? 

16 A Rancher and self-employed. 

17 Q How long have you resided in Freer, Texas? 

U A Three or four years. 

19 Q Where did you live prior to that? 

~ A San Antonio. 

21 Q Freer, Texas is what county? 

~ A Duval County. 

~ Q Mr. Manges, did you have occasion to have your 

24 

25 

deposition taken in this proceeding at an earlier 

date on October 22nd, 1975? 
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A Yes, sir. 

MR. ODAM: Your Honor, at this time, 

we offer in evidence the deposition of 

Mr. Manges taken on October 2nd, 1975, which 

is marked by the reporter as E-40. 

MR. MITCHELL: We object to the 

admission of the deposition on the grounds 

the witness is here and it is irrelevant 

and immaterial and would be hearsay. It is 

in rare instances which he has not demonstrat~d 

his admissibility and --

THE MASTER: I am not sure what you are 

doing, Mr. Odam. 

I agree basically with what Mr. Mitchell 

has said. You can use the deposition for any 

purpose, but why call the witness in if you 

intend to rely on his deposition? 

MR. ODAM: We intend to use the 

deposition and the statements herein to ask 

the witness questions from. 

THE MASTER: The deposition is on file 

and you can do that. 

MR. ODAM: At this time, we will not 

ask the reporter then to mark it as Exhibit 

40. 
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THE MASTER: It is properly filed ~.rith 

the Judicial Qualifications Commission, is 

it not? 

MR. ODAM: Your Honor, counsel delivered 

it to me today and I consider it to be filed 

as of the time he brought it back to us, 

unless Mr. Mitchell has some notion to the 

contrary. 

MR. MITCHELL: No, it should be filed 

as a part of the record. 

THE MASTER: I don't know, does the 

Commission have a stamp or not? 

MR. PIPKIN: Not here, Judge. 

THE MASTER: It may deemed filed by 

Mr. Pipkin, may it not? 

MR. MITCHELL: Yes, sir, and maintained 

with the papers in the case. 

THE MASTER: All right. You may 

continue. 

(By Mr. Odam) Mr. Manges, you stated that you 

were in the ranching business. Are you acquainte 

with the Duval County Ranch Company? 

Yes, sir. 

Hhat is your relationship with that? 

I own the Duval County Ranch Company. 
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This is a Texas corporation? 

Yes, sir. 

What is your position with that entity? 

Chairman and president. 

469 

I show you at this time what is a part of the 

official records in these proceedings, which is a 1 

copy of your deposition signed by you and tenderedl, 

to the record by your counsel, Mr. Bates, and ask 

you if you can identify it? 

Yes, sir. 

For the benefit of the record in this case, would 

you agree that in the taking of your deposition, 

the previous questions I have asked you today were 

also asked you, which you answered, and after I 

asked you as to your familiarity of the Manges an 

Guerra cause, that all times thereafter you 

invoke your privilege to take the Fifth Amendment? 

That is right. 

I ~ould intend to pose, for the purpose of this 

record today, in the event you were to change 

your mind, the same questions and more with 

respect to the proceedings here. 

First of all, with respect to the questions 

that were asked and answered in this deposition, 

if I asked you every question that was in here 
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today, would your answers still be the same, 

whether you did or not invoke the Fifth Amendment? 

Yes. 

THE MASTER: I don't think that queatiun 

was clear. 

MR. ODAM: Let me clarify it. 

(By Mr. Odam) At that time of taking your deposi­

tion, you invoked the Fifth Amendment? 

Yes, sir. 

Today you may or may not invoke the Fifth 

Amendment as to those questions or other questions? 

I don't know. 

Not knowing that, I would proceed to ask you a 

number of questions, and the first questions would 

be identical to those asked on your deposition. 

You have the right to invoke the Fifth 

Amendment or you could not. 

I would answer the same as I did on the depoaition. 

I would invoke the Fifth Amendment. 

And whatever answer you would give, that would 

be your testimony you would put forth here today? 

Yes, sir. 

MR. ODAM: Your Honor, this witness has 

established himself to be a resident of 

Duval County, which is in the 229th Judicial 
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District. It would be my intention to ask 

this witness questions as to whether he had 

an opinion as to whether matters were common 

knowledge that are in the pleadings. 

I will proceed to do that and I am sayin~ 

this to the Master and the witness and counse~. 

My question is: And you have not been 

here for previous testimony, but would the 

witness also invoke the Fifth Amendment --

MR. MITCHELL: In view of counsel's 

statement of what he intends to do, and there 

is nothing showing that this witness is 

qualified, it is irrelevant and immaterial 

to this case. 

THE MASTER: The questions must be asked. 

I agree that there has not, at this time, 

been a predicate as to his knowledge of the 

community as of a certain date. You must 

qualify him further. 

Q (By Mr. Odam) Did you reside in Duval County in 

November, 1974? 

A Yes. 

Q You were aware an election took place on that 

date?. 

A I don't recall that offhand. I am sure it did 
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if you say so . 

You resided in the county in November, 1974? 

Yes. 

MR. ODAM: Your Honor, I don't exactly -r 

the witness stated he lived in the county 

for the last four years and he was living 

in the county at the time. I can go on to 

be more specific as we did with previous 

witnesses, if the Master feels I have not 

qualified him. 

THE MASTER: I think you need to ask 

the witness if he knew the community and 

discussed matters in the community and so 

forth. 

MR. ODAM: All right, sir. 

MR. MITCHELL: And likewise, I believe 

he testified that he lived, if I recall his 

testimony, three to four years. 

These are matters --

THE MASTER: He is asking about the · 

common knowledge as of November, 1974. 

MR. MITCHELL: Yes, I understand that, 

but there were matters that ar-ose in 1969 

way beyond the time he was a citizen in this 

community. 
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THE MASTER: That is true, but I don't 

see that is material. 

MR. MITCHELL: I hesitated to make the 

objection. I just don't know, I .aade it 

because I felt a duty to call it to the 

court's attention. 

THE MASTER: It is overruled. 

Wait, I am sorry, the aspect that he 

has not been qualified is still sustained, 

however. 

Q (By Mr. Odam) Mr. Manges, the time that you livec 

in Freer, Texas -- well, Freer is approximately 

how far from San Diego, Texas? 

A Around thirty miles from where I live. 

Q You don't live in Frear itself? 

A No, I live on a ranch eight or ten miles out. 

Q Have you ever had occasion to go into the 

community of San Diego? 

A Very seldom. 

Q How about the community of Freer? 

A Very seldom. I live in that area, but seldom 

do I get into those areas. 

Q Do you have an airplane? 

A No, sir. 

Q Do you travel by automobile? 
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A Sometimes by ~utomobile and ~om~ttmes by olane, 

2 but if by olan~. I chart~r it. 

3 Q Ynu have a Iandin~ strip at your ranch? 

A Yes. 

5 Q Where do you do your grocery shoopin~? 

8 A I don't, my wife does. 

7 Q Have you had occasion to ~o to Alice? 

8 A VPry seldom. I usually have business when I do 

9 and it is a short ~ime only. 

io Q Would you consider that -- do you know the ~entle-

11 man sittin~ at the counsel table, Jud~e 0, P. 

12 Carrillo? 

~ A YPs. ~ir. 

14 Q Do you know his brother, Ramiro Carrillo? 

~ A Yes. sir. 

18 Q Woul~ you say you know most of the county officials 

17 in the county in which you reside? 

U A Part of them. 

19 Q Dan Tobin is now the county .1ud~e, do you know 

20 him? 

21 MR. BATES: No, he ts not. 

THE MASTER: You can't testify, Mr. 

23 BatE>s. 

24 Q Wf'll, you know the former county .1uQ!e, Dan Tobin? 

~ A I do know him, I don't know whether he is county 
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iud~e or not. 

2 Q Do you know former county jud~e Archer Parr? 

3 A YPs, sfr. 

4 Q Did you know Mr. George Parr whPn he was alive? 

5 A Yes, s i.r. 

6 Q Have you heard of a ~olitical oarty called a new 

7 party? 

8 A I don't know of it. It looked to me like most of 

9 the time there was only one party. As far as 

10 recognizing oartfes. I don't know. 

11 Q Did you have 3n occasion to contribute politically 

12 to races goin~ on? 

13 A I don 1 t know whether I have or not, I don't remem-

14 her. 

15 Q You don 1 t know f. f you can contributed for a race 

16 to o. P. Carrillo? 

17 A I non It think so. 

18 Q I take it from your testimony of know in~ Mr. Dan 

18 

20 

Tobin, Ramiro and 0. P. Carrillo, that you -­

do you know Oscar Carrillo? 

21 A Yes, sir. 

~ Q I take it you have some acquaintances with public 

13 officials in Duval County? 

24 A Yes. 

~ Q You know who t~PY are and thP{r uositions? 
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A Some of them, I do. 

MR. MITCHELL: Out of that ~rou~, ~art 

of them are not public officials. 

THE MASTER: I don't know that the 

question said they were all ~ublic officials. 

MR. ODAM: I think I used the term 

at one time or another for the purpose of 

the questf.on. 

MR. MITCHELL: Thank you. 

Q (By Mr. Odam:) Mr. Manges. do you recall at the 

time that your de~osition was taken that I showed 

you at that time ~a~es from the statement of facts 

in the disquaHfication hearing for Judge 0. P. 

Carril1o, do you recall me showin~ that to you? 

A Yes, sir. 

MR. MITCHELL: Excuse me, Counsel. 

Do you mean the disqualification action, 

there was no hearin~ had at the time of the 

depos{tion. 

THE MASTER: He is talking about the 

disqualification of the jud~e in the proeeed-

ings of Manges versus Guerra. 

MR. MITCHELL: I am sorry. 

2t Q (By Mr. Odam:) At which time I said, Mr. Manges, 

I would aak you to look at what has been marked 
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on pa~e 51, and you examined the Exhibit, and my 

question was, I ask~d if you recall ~ivtn~ the 

teRtimony in that proceedin~ and you answered 

I rE-call sevE>ral 1)rocPedings. At that time Mr. 

Bates statE-d, if it will shorten your question 

any, we have no objection to the pages you have 

indicated as a oart of the transcript prepared 

by Mr. D. A. Van Dresser, the official reporter. 

I said all right. I tak~ it by that, whatever 

statements are made by -- and Mr. Bates said 

the rec~rd will speak for itself. 

I said, all ri~ht. fine, that will shorten 

the 1'rocef:'dings. 

At that tfme we concluded the deposition 

on oa~e 26. 

I take it by Mr. Bates' question that it 

was nPcessary for me to take it trrou~h the 

Rtatements you made in that testimony at that 

time. I ~ill ask you the question now, if the 

statements made fn the transcriot are, to the 

best of your knowled~e, that you can testify to, 

the truthfulnPss of the statements you made at 

that time, are they truP? 

24 A Y4>s, 

MR. MITCHELL: As the Court recalls, 
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the obiection was madp to that transcript 

and sustained. 

Does Counsel intend to ask every ques­

tion in the transcript to the witness again? 

THE MASTER: I undprstand, and listen 

to me, ~entlemen, if you will. 

Counsel just asked Mr. Manges if the 

testimony he gave in that disqualification 

hearing before Judge Smith was true and he 

said yes. 

THE WITNESS: To the best of my knowledge, 

it is, yes. 

THE MASTER: Yes. I assume what Counsel 

has in mind is now reoffering that testi• 

mony. 

MR, MITCHELL: Because I understand 

the Court has admitted 0. P. Carrillo's 

deposition under thP hearsay excention rul~. 

My objection i.s to keep a record on thl.s. 

THE MASTER: Okay. 

Q (By Mr. Odam:) Mr. Man~es, I show you what has 

been marked as Exhibit E-25 in this proceeding, 

which ~ontains a general indPx where you werP 

examined by Mr. Smith beginning at page 51 and 

again at pagP 88. 
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As you recall, thes~ were t~~ pages to which 

you wer~ ref~rr~d and are attac~ed to a ~art of 

thP record. 

My question is -- well, strike that. 

MR. ODAM: Your Honor, at this time, 

in light of Mr. Mang~s' ~revious answer, 

that he said what is here is the truth, 

whatever he said, I offer that testimony 

In that ~roceeding for the truthfulness of 

the matt~rs asserted therein for this pro-

ceeding, 

MR, MITCHELL: I object as to no right 

for cross-examination, 

THE MASTER: You have the right now. 

MR, MITCHELL: That i.s why I asked if 

he was going to take ~ach and every ques-

tion. Should I have to go back through it 

all now? 

THE MASTER: Well, I am not sure of 

the pro~riety of asking a witness, in effect, 

do you now reaffirm your testimony given 

at a prfor proceedin~. hut it is either 

doing that or asking each question separately 

and reading him his answer and sayin~ is 

that correct. He has done it in a single 
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question rather t~an individual questions. 

He could obvi~usly ~o and takP the time to 

do it individually And if therP is a quea-

tin about the "rooriety of the document in 

its ent~rety, rather than its individuality, 

I will let Counsel make a decision in that 

re~ard. 

My idea is now it is admissible. 

MR. MITCHELL: We stand on our objection .. 

THE MASTER: I understand, but I have 

some doubt about it. I am orepsred to over-

rule it, but with the realization I may be 

wrong. 

MR. ODAM: As I understand 

THE MASTER: I am orepared to admit 

the evid~nce. The Suoreme Court may decide 

that I erroneously did and they can send ft 

back or disregard It. 

MR. ODAM: Yes, sir. 

Well, in that sf.tuati.on, we have now 

offered the prior testimony for the truthful 

ness of the matters asserted therein and it 

has been admitted for that and I see no 

necessity to go back with this witness for 

those matters to see if it is the truth. 
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THE MASTER: All ri~ht. 

2 MR, ODAM: I pass thP wftn@ss. 

3 T9E MASTER: Mr. Mttchell, the witn@as 

was passed to you. 

5 

6 

7 

8 

9 BY MR. MITCHELL: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 

Q Mr. Man~es, I will ask you if I ask you each and 

every question that was put to you in this Exhibit 

Number 25, would you refuse to answer on the 

~rounds that the answer mi~ht tend to incriminate 

you? 

MR, BATES: What is 25? 

MR, MITCHELL: I'm sorry, that is 

Exhibit Number 25, Mr. Bates. Let me hand 

it to you. 

(Handed to Mr. Bates.) 

MR. MITCHELL: May I have .1ust a 

minute to ~o over this with Counsel? 

(Discussion off the record.) 
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MR. MITCHELL: Jud~e, may I have the 

deposition? I mi~ht state for the record 

I have not seen the d~~osition of Mr. 

Man~es that has been used by Mr. Odam and 

I really ne~d for the ~ur~ose of preserving 

the record to check it as well as may I 

ask Counsel a question, did you offer all 

of the t~stimony of Mr. Man~es in Exhibit 25? 

MR. ODAM: YE"s. 

MR. BATES: I want to apolo~ize to the 

Court for the deposition beln~ late. I had 

it here Monday and ne~lected to turn it in. 

(Discussion off the record.) 

THE MASTER: Mr. Mitchell, we have got 

to ~o on. 

MR. MITCHELL: All right, Your Honor, 

I want the record to reflect that I have 

been discusstn~ with Counsel representin~ 

Mr. Man~es, out of courtesy to him, tryin~ 

to inform myself as to where we stood with 

the record in this posture, that is, number 

25, Exhibit 25, as to Mr. Man~es having been 

in some manner -- havin~ been admitted and 

now I am "ut to the obll~ation, burden and 
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duty to cross-examine. 

THE MASTER: I a~ree. 

MR. MITCHELL: And I have to ask the 

question. 

Q (By Mr. Mitchell:) Mr. Man~es, if I ask you the 

questions that are contained in Exhibit Number 25, 

or ask you questions relatin~ to the questions 

and answers wh{ch would be a more a~~ro~riate way 

to ~ut it, would you ~lead the Fifth Amendment? 

A Yes, sir. 

MR. MITCHELL: We renew our objection 

to 25, we are denied the ri~ht of cross• 

examinati.on. 

MR. FLUSCHE: I think, Your Honor, that 

last answer firmly establishes the necessity 

for the acce~tance of this and I think that 

makes it more admissible than it was before. 

MR. MITCHELL: I am sorry, Jud~e Meyers, 

I didn't understand, 

THE MASTER: Well, his ~oint is that 

that makes the witness, in effect, an 

unavilable witness which you kn~w is one 

of the elements of testimony at a ~rior 

~rocePdin~. 

MR. MITCHELL: I understood thE. 
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THE MASTER: That is the point he is 

2 makin~. 

3 MR. MITCHELL: But he was --

4 THE MASTER: Mr •. H tchell, I think at 

s least initially, I think you need to ask 

6 specifically the questions you think will 

7 be declined to answer. 

8 MR. MITCHELL: Jud~e. I would like thP 

9 record to r~flect that I am havin~ to search 

10 throu~h thP record to areas that my client 

11 and I decidP are throu~h consultation, 

12 decide that need to be put to the witness 

13 of a critical nature and would fall within 

14 the rules. I don't intend to use up the 

IS Court's time needlessly. 

16 THE MASTER: All rf~ht. 

17 MR. MITCHELL: On pa~e 190. 

18 MR. BATES: What pa~e? 

18 THE MASTER: Pa~e 190. 

20 MR. MITCHELL: The bottom line referring 

21 to the shares of stock: 

22 Q Question: "I will ask you this question: For 

23 

25 

ea~h of those shares you now own you have put up 

a hundred dollars a share exce~t for rou~hly the 

one-seventh, is that right?" 
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A I r~fuse to answer on the grounds it mi~ht tend 

to incriminate me, 

Q The question on page 52 out of the February 20th, 

1973, hearin~ in the middle of the ~a~e. I will 

ask you the question put by Mr. Smith, to the 

witness. 

"While WP. are on the question of the bank, 

Mr. Manges, I would like for you to give me your 

understandin~ of how Jud~e 0. P. Carrillo got on 

the Board of Directors of the Fhst State Bank and 

Trust Company." 

A I refuse to answer on the grounds it might tend 

to incriminate me. 

Q On page 53, to~ of the pa~e. 

"Do you recall what the values were that 

were put on the house and the stock?" 

A I refuse to answer on the grounds that it might 

tend to incriminate me. 

Q Down to the middle of the page. 

"Did you know at the tf_me what his balance 

was on the Cadi.llac automobile?" 

A I refuse to answer on the grounds that it mi~ht 

tend to incriminate me. 

THE MASTER: I beli.eve that is enough, 

Mr. Mitchell, unless you want to make some 
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more. 

MR. MITCHELL: No, I am throu~h. 

THE MASTER: I am ~oin~ to ask Mr. 

Manges, and Mr. Bates. to step outside. 

486 

I think we have an evidentiary problem that 

we need to discuss. I know that you are 

under pressure to get under way. 

MR. BATES: No, today is fine. It was 

tomorrow that was ki.lling me. 

THE MASTER We are operating from 

eight thirty to one. 

MR. BATES: All right, thank you, sir. 

THE MASTER: Yes, sir, thank you. 

(Wher~upon Mr. Manges and Mr. Bates 

left the hearing room.) 

THE MASTER: The problem is this, that 

the witness in answer to Mr. Odam's question 

said that the testimony he gave in the 

prior proceeding was true. I took that to 

adopt that testimony and waive the Fifth 

Amendment privile~e as to that testimony. 

Now, when asked those questions individu 

ally, the witness refuses to answer. 

MR. MITCHELL: Yes, sir. 
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THE MASTER: And I don't know where 

that leads us, do you have any dbu~ht on 

on it? 

MR. FLUSCHE: Can I respond to that, 

Your Honor? 

THE MASTER: Yes. 

MR. FLUSCHE: I think it puts it exactly 

in the same posture as a witness who is 

dead, that you recall that the basic consid-

erations in makin~ an exception to the hear-

say rul~ are two; one is trustworthiness and 

the other fs necessity. 

Now, he said on this witness stand, 

and this was sworn testimony in a court 

hearin~. and he said on this witness stand 

that thos~ thin~s are tru~. but he is now 

takin~ th~ Fifth Amendment and so it is 

just as thou~h he were dead, as far as this 

Court is concerned. He is completely 

unavilable. 

MR. ODAM: If I can add --

THE MASTER: But now what about the 

requirement of some identity of parties 

in the prior proceedin~? The problem that 

bothers me is that Jud~e Carrillo was not 
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r~~rPsentPd end he was not nresent end had 

no o~~ortuntty to question this witness in 

that ortor oroceeding, no standtn~. indeed 

to quPstion t~is witness in that ~rtor 

oroceeding. 

MR. FLUSCHE: Well, of course, he has 

the right to cross-examine him now. 

THE MASTER: But w~en he starts to do 

so, the witness pleads the Fifth Amendment. 

MR. FLUSCHE: Well. of course, what 

he did today was not really cross-examination 

He pro~oundE'd -· 

THE MASTER: That :f.s correct. that f.s 

correct, and I could brin~ Mr. Manges back. 

(Discussion off the record.) 

THE MASTER: I am sure if you cross-

examining him about these matters --

MR. MITCHELL: Yes. 

THE MASTER: And I will probably 

require you to do it, that he will do the 

same thing and so -- it may be that you 

should .iut -- what you asked him was if you 

asked those questions in the Exhibit, 

ExaminE-r's Exhibit 25 
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MR. MITCHELL: Yes. sir. 

THE MASTER: Would he, if you did ask 

those qu~stfons one by one, would he answer 

them that h~ refuses to answer on the 

grounds t~at lt mi~ht tend to incriminate. 

It mi~ht be that you have to ~ut him 

back on and resume the stand and be asked 

questions on cross-examination, not the 

same questions, just ask him if I were to 

cross-examine you on those matters which 

you answered specifically --

MR. MITCHELL: Yes, Y~ur Honor. 

THE MASTER: Would you ~lead the 

Fifth, if he does that, then the record is 

completed, and whether or not that ~rior 

testimony fs admissible is a pretty tough 

question in my mind. 

MR. MITCHELL: May I argue just briefly 

to that point. Judge, and then proceed to 

call him, of course. with your permission. 

I would say that the ~redicate for 

the introduction of the testimony is testi-

mony taken at a prior trial being a legiti­

mate exceotion to the hearsay rule is not 

complete. The witness fs not dead or 
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unavai.ll'lblf' in a true sensP. Therp is 

THE MASTER: I disagree with t~. I 

tthink hf' has become unaV8ilable. 

MR. MITCHELL: I understand, Judge, 

I am aware of only those cases whPre the 

unava!.labilf.ty aJ)plif's to cases where he 

is outsldP of the jurisdfctfon of the court, 

but does not become una~lable by the affirma 

tive OJ)eration of the rules such as the 

dead man's statute. 

THE MASTER: I a~J)reciate the dis-

tinction. 

MR. MITCHELL: So I would have to 

assert this as a ~osition that we are tak-

in~ that he is not dead or una~ailable, and 

there is not an identity of parties. There 

is not an identity of issues and certainly 

the exce~tion to the hearsay rule conc•ding 

it werf' ar~uf'ndo, the ri~ht to cross-

examinatton. 

THE MASTER: It is a matter. of course, 

that nPed not b~ dPcfded today because his 

testimony is here. he ts obviously not 

~oin~ to answer any other questions unless 

you choose to sPe if hP will. I assume t~t 
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you arP satisfied that he will not. 

MR. ODAM: That is correct, Your Honor, 

if I mi.Jl;ht clarify or point out one thf.n~. 

Today I'll ask himifWta'l: he previously testi­

fied was true and he saf.d f.t was, but also 

at the time in this procedure, when there 

was subject to cross-examination at the time 

of takin~ the deposition, I asked him the 

same question and he said then again on thP 

deposition, which is in the record, "Whatever 

I said then is whatever I said" and that is 

it. 

It simply appears to me he not only 

today ratified the truthfulness of it but 

also at the deposition in this proceeding 

ratified it and ratified what was taken 

under oath at a time before opportunity of 

cross-•xamination. It simply appears to me 

it shoul be admitted for the truthfulness 

of it as well as the basis for assertinJl: the 

Fifth Amendment. 

Now. it was not asserted back then, 

it could be introdu.ced in part of the .evi-

dence as a basis of the time the deposition 

was taken, he didn't raise the Fifth Amendme~t 
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then. 

MR. MITCHELL: May I say only one other 

thin~. Your ijnnor, I was not ~resent at the 

de~ositton taking, the secret rule was invoke~. 

I did not have any standin~ at all and did 

not ap~ear. 

MR. ODAM: Now, Your Honor, --

MR. MITCHELL: I was not ~resent at 

the taking of the de~osition. 

MR. FLUSCHE: He was noticed. 

THE MASTER: I can't ima~ine, it is 

your last statement that startles me, the 

secrecy rule being invoked. You were surely 

not excluded from the de~osition taking when 

it involves your client, Judge Carrillo? 

MR. MITCHELL: I honestly thought I 

orobably w11s, Judge, with hts having his 

own counsel. which was Mr. Bates, maybe I 

was wron~. 

THE MASTER: Well, I can't -- I think 

you a-m wronp:. 

MR. MITCHELL: Well, ~erha~s I was, 

at any rate I was not ohystcally ~resent, 

whther it is my fault or not my fault. 

THE MASTER: Mr. P:!.pkin, would you 
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accommodate mP in ~etttn~ Mr. Man~es? 

2 

3 (Discussion off the record.) 

4 
(Reporters Note: Whereupon Mr. Clinton 

5 Manges and Mr. Jim Bates returned to the 

6 hearin~ room.) 

7 

8 THE MASTER: Yes, sir, all right. 

9 

10 

II 

12 

13 

BY MR. MITCHELL: 
14 

IS Q Mr. Manges, if I l)Ut questions to you that are 

16 reasonably relevant and related to the questions 

17 asked you in Exhibit Number 25, would you -- and 

18 assuming the relPvancy and rPlated to and the rules 

19 betn~ complied with, revoke your constitutional 

20 rights against self-incrimination? 

21 A Yes·. 

22 

24 

25 

THE MASTER: Is the effect of that, 

Mr. Man~es, that while you answered the 

questions tn the late winter and early 

sprinF of 1973; that you would not, if asked 
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those same quPstions today, answer them by 

virtue of invokin~ your Fifth Amendment and 

other privileges? 

Also, you would do -- is it true that 

you would do the same with respect to any 

cross-examination alonJ.?; those same lines? 

THE WITNESS: Yes, sir. 

THE MAS~ Thank you, I have nothing 

further. Do you have anything further? 

MR. ODAM: Just to clarify in my own 

mind, as I understand the previous objections 

were made and I assumed the ruling of the 

Court stands, that the matters in the previ-

ous testimony have been admitted for the 

truthfulness of the matters asserted therein. 

THE MASTER: I am not certain in this 

state of the record that that is an accurate 

statement, 

I have not -- I had admittPd them 

before Mr. Mitchell asked the questions that 

he asked, but in light of this, I do not 

know., 

If you w•nt -- so you must assume that 

it is not yet in evidence. 

MR. MITCHELL: And WP make a motion to 
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strike, and have that motion before the 

Court in that connection. 

THE MASTER: Yes, sir. 

MR. ODAM: Again, I assume that the 

Court or the Master ~robably will rule on 

that question of evidence at a later ~oint, 

THE MASTER: Certainly. 

MR. ODAM: And make just so the 

record will reflect that tn the event that 

the objection is s~ained, then we wish the 

record to reflect that the ~revious testi-

mony introduced and gi. ven by Mr. Manges 

through Exhibit Number 25 is offered by 

way of our bill of exce~tion. 

THE MASTER: Certainly. Do you have 

anything further, Mr. Mitchell? 

MR. MITCHELL: No, thank you, Judge. 

MR. ODAM: Pass the wf.tness. 

MR. MITCHELL: No further questions. 

THE MASTER: You are excused, thank 

you. Who is your next witness? 

MR. ODAM: Let's see --

THE MASTER: Have you got a five minute 

witness, in other words? 

MR. ODAM: Mr. Garland Smith would be 
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THE MASTER: Can you finish with Mr • 

At lea? 

to him and I can't say thAt I can be 

throu~h within the time. and cPrtainly in 

view of Mr. Odam'a extensive cross-examination 

I 
on my first ~o-around, I doubt very seriously 

whether WP could finish and quite frankly, 

Jud~e. I had sort of droooed him out of the 

flow because of what the Court is sayin•. 

askin~ me to 

THE MASTER: I think that is wise. 1 

think we have imposed on Mr. Smith auffi-

ciently and he ou~ht to be your next witness 

tomorrow mornin~. 

MR. ODAM: All ri~ht, sir. 

THE MASTER: And Mr. Atlas is just 

~oin~ to have to come back. 

MR. MITCHELL: And I think we ean 

finish Mr. Smith tomorrow. 

THE MASTER: I am seriou~ concerned 

about the admissibility of the testimony of 

Mr. Man~es. Obviously you did some lookin~ 
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at it y~sterday, but th~ ~roblem in my 

mind ts not the fact that h~ has affirmed 

th~ t~stimony and all of that, the problem 

in my mind is one, th~ lack of identity of 

parti~s and two, th~ lack of identity of 

issues. 

MR. FLUSCHE: I think, Your Honor, that 

the issu~s are very similar and precisely 

the same alle~ations were made by Mr. 

Garland Smith that are bein~ made here today, 

maybe not ~recisely, but they are essentially 

the same alle~ations, that he should be 

disqualified from hearin~ that case because 

of the acce~tance of these ~ifts. So, I 

think that there is a great similarity of 

issues. 

I would suggest that we research it 

overni~ht and see if we can shed more li~ht 

than heat tomorrow mornin~. 

THE MASTER: We wUl have more than 

this afternoon, at the rate this thin~ is 

going. 

MR. FLUSCHE: I thi.nk that is true. 

THE MASTER: to brief it. 

MR. FLUSCHE: Could I suggest that we 
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later time? 
~) f~ ~ ~ • 

THE MAS¥'~t\-~ ~t>s. Wp will be in 

recess until etght•thirty in the morning. 
~ ~. ~ ~ 

....... ··.1 ·~Tt~-~~ 

(Whereupon the hearing was in recess 

at one o'clock p.m. November 4th, 1975, 

until ei~ht-thirty a.m •. November 6th, 

1975.) 
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